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IN THE 


Supreme Court of the State of Ceargia, 


AT ATLANTA, 
MARCH AND JULY TERMS, 1863. 





Present—JOSEPH H. LUMPKIN, 
RICHARD F. LYON, | sonore. 
CHARLES J. JENKINS, 





JOHN Bre, plaintiff in error, vs. WrLL1AM H. HARVILLE, 
executor of ANDREW J. STURDEVANT, defendant in error. 


1. The defendant sued out a commission to take the testimony of the 
plaintiff by interrogatories, under the act of 1853, and upon his refusal 
to answer, without moving against him therefor, defendant filed inter- 
rogatories for him, under the Act of 1847, (authorizing discovery at com- 
mon law,) which were served just sixty days before the term to which 
they were returnable, and the plaintiff died fifty days after the service. 
At the trial term, defendant’s continuances being exhausted, he moved 
the Court to dismiss the action by reason of plaintiff’s refusal to an- 
swer in one case and failure in the other, which motion the Court 
overruled: Held, that under such circumstances this Court will not 
disturb the discretion exercised by the Court below. 

2. The rejeetion of irrelevant evidence is no ground for a new trial. 

8. Plaintiff, as transferee, sued on a note payable to C., or bearer, for 
$1,000 00; defendant plead that the note is not the property of plain- 
tiff, but of payee; also, that the consideration was illegal, and had 
failed, also, set-off against payee; defendant proved that plaintiff had 
given to C. a due bill, promising to pay C. $900 00 when the note of 
defendant to C. for $1,000 00 was collected: Held, that this proof was 
sufficient to let him into any defense that he might legally have made 
against the payee, and that any evidence admissible against the latter 
was admissible in this case. 
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Andrew J. Sturdevant brought his action of assumpsit 
against John Bird, returnable to the April Term, 1855, of 
DeKalb Superior Court, upon a promissory note given by 
defendant, dated 2d August, 1853, whereby he promised on 
or before the 25th day of December, 1854, to pay to William 
H. Craft, or bearer, the sum of $1,000 00, for value received, 

To this action defendant pleaded: 1st. The general issue, 
2dly. That plaintiff was not the bona fide holder of the note 
in his own right, but that it was still the property of the 
payee, and subject in this action to all the defenses that could 
be made against it in an action by said payee. 3dly. That 
the consideration of said note was a promise on the part of 
the payee, Crafts, to break the jail of DeKalb county, and 
liberate one Elijah Bird, son of the defendant, there confined 
under a conviction for murder—that the contract was there- 
fore illegal and void. 4thly. That the consideration (being 
the same as that stated in the fourth plea) had entirely failed, 
the said Craft having neither broken the jai] nor liberated 
the said Elijah Bird, nor attempted to do either. dthly. The 
set-off of a debt due the defendant by William H. Craft, the 
payee. When said cause was called for trial, at, April term, 
1862, counsel for defendant moved to dismiss the same, on 
the ground that defendant had, in the year 1855, sued out a 
commission, with interrogatories attached, under the Atct of 
1853, to take the depositions of plaintiff as a witness in the 
ease, who resided out of said county of DeKalb, which inter- 
rogatories he had refused to answer, as was shown by the 
depositions of Clement C. Howell. And on the further 
ground, that just sixty days prior to one of the terms of said 
Court, and after the continuances allowed plaintiff in this 
case had been exhausted, interrogatories had been served upon 
the plaintiff, under the Act of 1847, authorizing discoveries 
at common law, and that plaintiff had neglected and refused 
to answer them by or before the first day of said term—the 
fact being admitted that the plaintiff had died ten days prior 
to said term. The Court refused the motion to dismiss, and 
defendant excepted. The cause proceeded, and plaintiff hav- 
ing introduced his note in evidence, closed his case. 
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Defendant’s counsel then offered the depositions of John 
R. Wallace and Thomas Jones in answer to certain interrog- 
atories, to which were attached a due bill in the following 


words and figures: 


“ Atlanta, 20th Dec’r, 1854. Due W. H. Craft, or bearer, 
the sum of nine hundred dollars, to be paid when a note of 
one thousand dollars on John Bird, of DeKalb county, is 


collected. (Signed) 
A. J. STURDEVANT. 


In answer to the interrogatories, Jones deposed, “that he 
had seen Andrew J. Sturdevant write often, and had been 
with him a great deal, and thought that the body and signa- 
ture of the attached paper was in the handwriting of Sturde- 
vant, or some one that writes like him.” Wallace deposed, 
“that hehad had the paper attached as a member of the firm 
of J. R. & C. H. Wallace; received it from W. H. Craft, (and 
held it as collateral security for goods bought of them.’’) 

The Court permitted said due-bill, and the evidence of 
said witnesses to go to the jury, except the last clause of 
Wallace’s deposition, included in brackets and italicised, 
which he rejected, and upon the rejection thereof defendant 
excepted. 

Defendant’s counsel then offered to read the depositions of 
James B. Lofton, regularly taken and returned, who deposed, 
that just preceding the last term of DeKalb Court, William 
H. Craft had offered to trade him a note on John Bird, for 
$1,000, stating that the note was then due, that it was given 
for his (Craft’s) influence with the Legislature in trying to 
procure Elijah Bird’s pardon; that the note was tranferred to 
his brother-in-law, for the purpose of bringing suit upon it; 
witness did not see the note. The Court rejected Lofton’s 
depositions, and the defendant excepted. 

Defendant then offered to read to the jury the depositions 
of Joel Young, regularly taken and returned, who deposed, 
“that he heard W. H. Craft say, that John Bird gave him 
his note for $1,000, to break Elijah Bird out of jail; this 
statement was made some two years since—thinks in Decem- 
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ber, 1853; witness heard W. H. Craft say, he wanted John 
Bird’s money, and did not care if Elijah Bird was hung. 

To this evidence plaintiff objected, and the Court rejected 
it; whereupon defendant excepted. Defendant then offered 
evidence in support of his set-off, which, upon objection by 
the plaintiff, the Court rejected, and defendant excepted. 

The jury rendered a verdict in favor of the plaintiff, for 
the full amount of the note; and during the term defendant 
moved for a new trial on the following grounds: 

1. Because the Court erred in not dismissing said action on 
defendant’s motion, by reason of plaintiff’s having refused to 
answer one set of interrogatories, as proven by C. C. Howell, 
and having failed to answer another set, filed and served, as 
required in the Act of 1847, to compel discoveries at common 
law. 

2. In rejecting the testimony of John R. Wallace, contained 
in the latter clause, and in rejecting the testimony of James 
B. Lofton. 

3. In rejecting the testimony of Joel Young. 

4, In refusing to allow defendant to prove his set-off. 

The Court overruled the motion, and defendant excepted 
on each ground so overruled. 





, for plaintiff in error. 


, for defendant in error. 





By the Court.—JENKInsS, J., delivering the opinion. 


1. We think there was no error in the refusal of the Court 
below to dismiss the suit by reason of the plaintiff’s failure 
or refusal to answer the interrogatories twice issued and served 
upon him. 

As regards the interrogatories issued with a commission, 
under the Act of 1853, (the first sued out,) it does not appear 
upon what ground the Court placed the refusal to dismiss. But 
it would seem that no motion was made upon that refusal 
during the plaintiff's life; but intervening his refusal and 
death, the defendant resorted to another method of accom- 
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plishing the same object, viz: the process of compelling a dis- — 
covery at common law under the Act of 1847. This may 
have been considered a waiver by defendant of his right to 
demand a dismissal of the action for that cause. 

The plaintiff’s failure to answer the interrogatories filed 
under the Act of 1847, under the circumstances, certainly 
afforded no cause for the harsh penalty of a dismissal. That 
statute allows the party of whom a discovery is sought sixty 
days after service of the interrogatories. They were served, 
in this case, just sixty days before aterm of the Court. The 
party therefore had the full interval between the service and 
the first day of the term within which to answer. But he died 
ten days before the term, having had but fifty days. - Under 
such circumstances, we will not disturb the discretion exer- 
cised by the Court below. 

2. When the depositions of the witness, Wallace, were of- 
fered, the Court admitted his statement that he had received 
the due-bill of the plaintiff, Sturdevant, to Craft, from the 
hands of the latter, and the due-bill itself. The additional 
statement that he had received it as collateral security for 
a debt of Craft, is simply irrelevant, and that was enough to 
justify its rejection. 

3. The remaining exceptions, viz: to the rejection of the 
evidence of James B. Lofton and Joel Young, and the evi- 
dence in support of the plea of set-off, we will consider to 
gether; all depending upon the same rules of law. 

The evidence of Lofton and Young, consisted of the say- 
ings of Craft (the payee of the note) showing, first, a contin- 
uing interest in and ownership of the note, and secondly, the 
consideration for which it was given. If the declarations of 
Craft were admissible for any purpose, they certainly were so 
for the purpose thus stated, because by the answer of the de- 
fendant, the facts sought to be proven, were pleaded, and 
constituted this chief defense. The inquiry is, whether a 
foundation had been laid for the admission of Craft’s declar- 
ations. ‘They were objected to because he was no party to 
the action, and they were not made in the presence of the 
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plaintiff, or under circumstances from which his assent to 
their verity could be legally implied. 

The note was upon its face negotiable by delivery, and 
was therefore, prima facie, the property of any person hav- 
ing the possession of it. Such was the position of Sturde- 
vant, the plaintiff below. He had the possession of the note, 
and asserted his title to it, in this action. But this was not 
conclusive upon the defendant. He, by his pleas, assumed 
the onus of establishing the payee’s continuing interest in, 
and title to the note, as the foundation of his defense. 

He offered in evidence, a due-bill of the plaintiff to Craft, 
the payee of the note in suit, (having first proven that the 
body of the due-bill, as wellgas the signature, were in the 
handwriting of the plaintiff,) as follows: 


“ ATLANTA, December 24th, 1854. 
“Due W. H. Craft, or bearer, the sum of nine hundred 
dollars, to be paid when a note of one thousand dollars on 
John Bird, of DeKalb county, is collected. 
“ (Signed) A. J. STURDEVANT.” 


The Court very properly admitted this evidence. But 
why? Certainly not because it precluded the plaintiff’s 
right to have and maintain his action; nor because it threw 
any light upon the original transaction between the maker 
and payee of the note. It could only be admissible in sup- 
port of so much of the answer as denied plaintiff’s bona 
fide title to the note referred to in it, and averred Craft’s con- 
tinuing interest in it. 

The Court, doubtless, considered it proper evidence, to aid 
the jury in determining the issue thus made upon the right- 
ful ‘ownership of the note. In the present state of the plead- 
ings, we are not called upon to decide whether or not, it was 
sufficient proof to authorize a finding by the jury that the 
note was the property of the payee, and not of the plaintiff, 
who had been put forward, to preclude a substantial defense, 
by the maker. The Court below, by admitting the due-bill, 
conceded its pertinency to the issue, and the legality of the 
general line of defense, as set forth. in the answer. Had 
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either of these been wanting, there would have been error in 
admitting the due-bill. We think it was properly admitted, 
and that it was sufficiently strong, to require of the Court a 
reference to the jury, upon it, of the fact it was intended to 
establish. But of what avail would this be tothe defendant, 
unless he were permitted to follow it up with such evidence, 
as was needed to support other parts of his defense, (that of 
illegal consideration for instance, or of set-off ) such evidence, 
as would have been indispensable to defeat a recovery by the 
payee himself? Yet the Court below having admitted this 
evidence, worthless to the defendant and clearly irrelevant, 
unless it admitted him to other parts of his defense, imme- 
diately closed that door in his face, rejecting all else. - 

Here was evidence, by the plaintiff’s own admission, that 
in the event of his recovering the note here sued on, he was 
bound to pay over to Craft, the payee, nine hundred dollars, 
retaining for himself only one hundred dollars ; by no means 
an extravagant commission for the service of collecting. 
Without intending to prejudge any question which may 
arise in the further progress of this case, our opinion is, 
that the defendant had laid the foundation for the admis- 
sion of any evidence which would have been admissible, had 
Craft beer the plaintiff instead of Sturdevant. The evidence 
should have been admitted, except so much of Craft’s state- 
ment to Lofton, as referred to a consideration for the note 
not set out in the answer of defendant; and the jury should 
have been charged that they must be satisfied by evidence, 
other than the declarations of Craft, that he, Craft, was the 
bona fide owner of the note, before considering his declara- 
tions; but if so satisfied, they must give the same effect to 
Craft’s declarations, and allow the defendant the same de- 
fense, as though Craft were the plaintiff in the case, except 
that they could not find any balance against the plaintiff, by 
reason of the set-off. For error, therefore, in rejecting Lof- 
ton’s evidence, (as above qualified) and in rejecting Young’s 
evidence, and in rejecting evidence in support of the set-off, 


' we reverse the judgment of the Court. 


Let the judgment be reversed. 
VoL, xxxiI—30, 
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Hiram G. WILsoN, plaintiff in error, vs. THE WiLLs Va- 
LEY RAILROAD CoMPANY, defendant in error, 


1, This was an action by an incorporated railroad company to recover 
from a stockholder certain installments of his subscription, required by 
a resolution of the Board of Directors, to be paid at fixed times. No 
notice of such call is required to be given by the charter, and none 
was proven in this case: Held, that as the charter is silent on the 
subject, and as the notice does not create the obligation to pay, but 
only fixes the time of payment, the omission is not a sufficient cause 
for reversal of the judgment. , 

2. The alteration of a railroad charter, authorizing a change in the loca- 
tion of the road, and the actual change of it, if consistent with the 
original design and object of the enterprise, not materially varying the 
route, nor abandoning a terminus actually established at the time of 
subscription, will not release a stockholder from his subscription, 
though made without his consent. 


On the third day of February, 1852, the Legislature of 
the State of Alabama granted a charter for the construction 
of a railroad “from some convenient point’on the Alabama 
& Tennessee Railroad, at or near the farm of James Hamp- 
ton, thence the most practicable route, through the county of 
DeKalb, to the Georgia line, in a direction to intersect the 
Georgia & Tennessee Railroad at some convenient point in 
Lookout valley.” The railroad was denominated “The Wills 
Valley Railroad,” and the corporation “The Wills Valley 
Railroad Company.” The Company was organized, and pro- 
ceeded to construct their road. 

On the 31st of January, A. D. 1854, the Legislature of 
the State of Georgia passed an Act authorizing said Wills 
Valley Railroad to extend and construct their railroad, 
through the county of Dade, in the State of Georgia, to some 
point on the Nashville & Chattanooga Railroad, in the county 
of Dade. The Company then, after having made a recon- 
noisance of the route through said county to Perkins’ depot, 
sometimes called Lookout station, on said Nashville & Chat- 
tanooga Railroad, in said county of Dade, but before making 
any location of said contemplated extension, opened books of 
subscription therefor in said county of Dade, and the defend- 
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ant subscribed for five shares, amounting to $250 00, subject 
to be paid by installments as called for by the directors. 

On the 11th December, 1857, the Legislature of the State 
of Georgia passed an Act amendatory of the Act of 1854, 
hereinbefore mentioned, repealing so much of it as required 
said Wills Valley Railroad Company to form the connection 
with the Nashville & Chattanooga Railroad Company, at 
some point thereon, within the county of Dade, and State of 
Georgia. Said Company then located their road so’ as to 
connect with the Nashville & Chattanooga Railroad at a 
point in the State of Tennessee, one mile and a half beyond the 
Georgia line, and at its nearest point, distant about a mile 
and a half from Perkins’ depot. 

The Board of Directors, on the first day of May, 1857, by 
resolution, called for the payment of ten per cent. of the 
stock so subscribed on the first day of June, 1857, ten per 
cent. on the first day of October, 1857, and ten per cent. on 
the first day of February, 1858, together with interest on 
each installment from the time fixed for its payment. - The 
installments thus required of the defendant amounted in all 
to thirty per cent. of his subscription. He having failed to 
pay as required, this action was brought to recover the same, 
amounting to $75 00, and interest thereon, according to the’ 
terms of said call. The defendant plead non-asswmpsit—that 
he had been induced to make the subscription by the require- 
ment of the Act of 1854, making it incumbent on said Company 
to connect with the Nashville & Chattanooga Railroad at some 
point in the county of Dade, and by assurances made that the 
point of connection would be at Perkins’ depot, in said county, 
where he was doing business at the time of subscription ; 
that since his said subscription the plaintiff had made a ma- 
terial change in the contemplated route, connecting with the 
Nashville & Chattanooga Railroad in the State of Tennessee, 
at a point distant about four miles from Perkins’ depot, with- 
out his consent, thereby releasing defendant from his sub- 
scription, 

On the trial plaintiff proved the defendant’s subscription, 
the call for three several installments of ten per cent. each, 
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and was proceeding to offer proof of notice of said call, when 
the Court decided that no other notice than the commence- 
ment of the action was necessary. To which defendant ex- 
cepted. 

The defendant then proved that previously to his subscrip- 
tion a reconnoisance or partial survey had been made of the 
troute to Perkins’ depot, and that the engineer and agent of 
the Company, who made the reconnoisance, had said “he 
supposed that would be the point of connection or terminus 
on the Nashville & Chattanooga Railroad,” which point was 
some four miles from the actual terminus. He also proved 
that the connection had actually been made in the State of 
Tennessee, about one and a half miles beyond the Georgia 
line, and nearer Chattanooga than Perkins’ depot in Dade 
county, and that by virtue of an arrangement entered into 
between the plaintiff and the Nashville & Chattanooga Rail- 
road Company, the cars of the former now run to Chatta- 
nooga. 

Plaintiff, in rebuttal, proved that the route had been final- 
ly fixed to connect in the State of Tennessee, because the route 
to form a connection in Georgia was found to be impracti- 
cable, and that the connection as made was much cheaper 
than the other. 

The defendant requested the Court to charge the jury, that 
the change made in the location of the road after his sub- 
scription, was so material as to release him from his subscrip- 
tion, if made without his consent. The Court refused so to 
charge, but, on the contrary, charged the jury that said change 
was not so material as ‘to release him, even without his con- 
sent thereto; and the defendant excepted. 


Tatum, Hooper, for plaintiff in error. 


DaBNEY and JACAWAY, contra, 
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By the Court.—JENKINS, J., delivering the opinion. 


1. The Court below ruled in this case that it was not neces- 
sary for the plaintiff to prove notice to the defendant of the 
call made for installments of his subscription, the suit itself 
being a sufficient notice. This is the first ground of the ex- 
ception. 

It does not appear from the record on what ground this 
decision of the Court was placed. We presume it was’ upon 
the charter granted by the State of Alabama to this Company. 
The general rule of law is, that where one party contracts to 
do a certain thing, on the performance of some act by the 
other, this other must give notice of such act, unless it be one 
that carries notice of itself. 2d Parsons on Con. 182-183. 

But this, it would seem, should be understood of contracts 
in which the preliminary act to be done constituted the con- 
sideration or equivalent for the act to follow, or in which the 
liability to perform some duty, or do some act, depended upon 
a contingency the occurrence of which would not be known 
to the party on whom devolved the performance of the after 
act, or duty, but must be known to him entitled to exact it. 
In cases of this kind, I know of no other rule than to look 
to the charter which gives existence tothe Company. I have 
examined a great many charters of joint stock companies, in 
which, as in this, some portion of the capital stock is to be 
paid as installments may be called for by the Board of Diree- 
tors. In far the greater number, the charter requires that no- 
tice be given, for a stated number of days and in a manner pre- 
scribed, to the stockholders, before payment can be required. 
In some instances, as in the charter of the Wills Valley Rail- 
road, there is no such provision, although a penalty is an- 
nexed to non-payment. Such being the fundamental law of 
the Company, and the notice having reference only to the 
time of payment, and not to the obligation to pay eventually, 
it is deemed best not to disturb the judgment of the Court 
below on this point. 

2. The graver consideration is whether the change made 
in the route of the road after the defendant’s subscription, 


F 








470 SUPREME COURT OF GEORGIA. 
Wilson vs. The Wills Valley Railroad Company. 











and without his consent, releases him from liability to pay 
his subscription. Here, it will be observed, the change of 
' route involves no violation of the charter. That first granted 
by the. Legislature of Georgia, authorized an extension 
through the county of Dade, to connect with the Nashville 
& Chattanooga Railroad at some point within that county, 
On application by the Company, the Legislature subsequently 
repealed so much of the charter as required them to make the 
connection within that county, or within the State; leaving 
unimpaired the privilege of extending their road through the 
county. It is, then, purely a question between the plaintiff 
in error and the Company. 

But what is the character of the change, as affecting him? 
It is not a change from any one point of connection, previ- 
ously fixed, to another. 

In one of his pleas, the defendant avers that his subscrip- 
tion was induced by the false and fraudulent representation 
of the Company, that the connection would be made at or 
near Perkins’ Depot, in Dade county ; but this he has wholly 
failed to prove. The nearest approach to it is, that a re- 
connoisance of a route to that point was made, after which 
the engineer was heard to say, that he supposed the con- 
nection would be made there. But this appears to have been 
only the professional opinion of an expert, in the employ- 
ment of the Company, unauthorized so to speak, and not 
undertaking so to speak for them. No action of the stock- 
holders or of the directors is shown making that the point of 
connection. The original charter from Georgia does not bind 
them to that point. It is settled, therefore, that in making 
the present connection they have abandoned no precise point; 
have not abandoned, after having adopted, the point at which 
the plaintiff in error has proven that he was doing business, 
when he subscribed, and at which he expected the connection 
would be made. His defence, (if any he have,) is narrowed 
down to this, that by virtue of an amendment of their charter, 
procured after his subscription, they have connected their 
road with the Nashville & Chattanooga Railroad beyond, 
instead of within, the county of Dade. In other words, he 
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must establish, to succeed in his defense, that this amendment 
of the charter, having been obtained without his consent, is 
not binding on him. In the case of Winter vs. The Musco- 
gee Railroad Company, 11 Georgia Reports, 438, this Court 
held that a stockholder was not bound by the amendment 
of a railroad charter, made without his consent, materially 
changing the location of the road, as clearly appears from the 
evidence. In the same case, however, they say, “‘we do not 
pretend to deny that alterations may be made in the charter 
of an incorporated company, by the procurement of the com- 
pany, in furtherance of the design and objects of the com- 
pany, but in all such cases due regard must always be had 
to the inviolability of private contracts. The original con- 
tract of the parties cannot be materially or essentially altered 
by an amendment of the charter so as to bind the subscribers 
thereto without their assent.” This distinction will be found 
sustained by the current of authorities in this country. Red- 
field on Railways, 90 to 95 passim, citing Stevens vs. The — 
Rutland & Burlington R. R., 1 Law Reg., 154; Colvin vs. 
The Turnpike Co., 2 Carter, 511, 656; Pacific Railway vs. 
Hughes, 22 Missouri, 291; Danbury & Norwalk Railway 
vs. Wilson, 22 Conn., 435; Greenville & Columbia Railway 
vs. Coleman, 5 Rich., 118. 

The questions to be considered then, are, first, what were 
the design and objects of the Company; 2ndly, what was the 
character and effect of the amendment as carried out; and 
3dly, what reason was there for it? 

Ist. We learn the design and objects of the Company from 
the third section of the charter, granted by the Legislature 
of Alabama, to which reference is made by the Georgia Act 
of Incorporation. It is in these words: “That said Rail- 
road shall extend from some convenient point on the Alabama 
and Tennessee River Railroad, at or near the farm of James 
Hampton, thence the most practicable route, through the 
county of DeKalb, to the Georgia line, in a direction to inter- 
sect the Georgia & Tennessee Railroad at some convenient point 
in Lookout valley.” By the Georgia & Tennessee Railroad, 
in this connection, is meant the Nashville & Chattanooga 
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Railroad. The original design and object, then, was to inter- 
sect the latter road at some convenient point in Lookout val- 
ley, to secure the ulterior connections which would result 
therefrom. This object was to control the route from the start- 
ing point, through DeKalb county, Alabama, to determine 
the point of intersection with the western boundary of Geor- 
gia. With this main design and object, a connection with 
the Nashville & Chattanooga Railroad, at a point in Lookout 
valley, within the State of Tennessee, would consist as well 
prima facie as a similar connection within the county of Dade 
and State of Georgia. If it be made to appear that such 
connection made in Tennessee would be “ convenient,” and if 
made in Georgia inconvenient, then the former would be 
more conformable to that design and object. 

2ndly. The character and effect of the change authorized 
by the amendment of the charter, and actually made, is not 
so material, so radical, as has been assumed in the argument. 
No point of connection can be designated as having been 
abandoned in this change, because none had been fixed at the 
time of the subscription, from which the plaintiff in error 
seeks to be released,'either by the charter or by any action 
of the Company. They had the privilege of selecting any 
point on the Nashville & Chattanooga Railroad, in Dade 
county, but had selected none. There was then no abandon- 
ment of any point; none of that one in which the plaintiff 
in error was specially interested. This is an important con- 
sideration. Another, not less so, is that the connection has 
actually been made in the same neighborhood, in which is 
the point to which the hopes (perhaps the expectations) of 
the plaintiff in error would have brought the road. The 
evidence is, that these points are four miles apart. The dis- 
tance from the actual point of connection to the nearest at 
which it might have been made, without an amendment of 
the charter, is probably less, and cannot be greater. If they 
were never bound to his preferred point, and have actually 
made the connection in the same neighborhood, the change 
cannot materially. affect him. 

3dly. The evidence shows that good reason existed for the 
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change made. The President of the Company being a wit- 
ness, stated “that the route was changed because it was im- 
practicable to run itso as to connect with the Nashville & 
Chattanooga Railroad in Georgia, and that it was cheaper to 
make the road on its present location.” From this we must 
understand that it was impracticable, with the means of the 
Company, to make the connection in conformity with the 
original charter from Georgia, but was practicable under the 
amended charter. 

The change appearing to consist with the original design 
and object, involving the abandonment of no previously fixed 
point of connection, effecting the connection in the vicinage 
contemplated throughout, and adopted for reasons of a con- 
trolling character, cannot be said materially or essentially to 
alter the original contract between the parties to this action. 
We think, therefore, that the charge given to the jury in the 
Court below conformed to the ruling in Winter vs. The Mus- 
cogee Railroad Company, and to the weight of authority. 

Let the judgment be affirmed. 





Witu1aM H. H. Tyson, plaintiff in error, vs. HARRISON 
Rogers, defendant in error. 


1. In the absence of any authority by Congress necessity will not autho- 
rize the impressment of slaves by the military authorities for hospital 
purposes, such as for cooks and nurses, etc., especially when the army 
regulations provide that men may be detailed from enlisted men or 
volunteers for that purpose. 


Possessory warrant, in Whitfield Superior Court, tried be- 
fore Judge WALKER, the 21st March, 1863. 


Mr. Justice Lyon gives a full statement of the facts of 
this case, in delivering the opinion of the Court. 


J. W. H. UnDERwoopD, for plaintiff in error. 


JACKSON, for defendant in error. 
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By the Cowrt—Lyon, J., deliveriny the opinion. 


All the able-bodied soldiers on duty, in the hospitals: at 
Dalton, as cooks and nurses, having been ordered to report 
to their respective commands for active duty in the field, and 
convalescents, being unable, with a proper regard to their 
health and the public service, to perform the necessary duties 
of cooks and nurses in the several hospitals, established at 
that post, it became necessary, if the order was enforced as to 
detailed soldiers for that service, to hire cooks and nurses for 
that purpose, and as that was impossible, the commandant of 
the post was directed, by the Commander of the Army of 
Tennessee, to which department the post at Dalton belonged, 
to impress negro slaves for this service. The evidence was 
very clear, that if details for cooks, nurses, etc., from the 
army were refused, that it was absolutely necessary that im- 
pressment of cooks and nurses from slaves should be made, 
or the sick and wounded in the hospitals at that place would 
suffer for the want of the necessary attention. Under this 
state of facts, about sixty negroes, belonging to persons in the 
vicinity, were impressed by the Quartermaster, under the 
orders of the commandant of the post, and put upon these 
duties. Among them was the negro of the defendant, Har- 
rison Rogers, who sued out-against.the plaintiff in error, 
Capt. William H. H. Tyson, the Commandant of the Post, a 
possessory warrant for the negro. And upon the hearing 
thereof before Judge Walker, he ordered the negro to be re- 
turned to the possession of the owner, on the ground, that 
such a case of extreme necessity was not made out by the facts 
as would justify the impressment. To which decision the 
defendant on the trial below excepted, and that is the ques- 
tion now before us. 

At the time of this impressment there was no statutory 
provision allowing or regulating the impressment of slaves 
for hospital uses and service, and the right, on the part of the 
Commandant of the Post or of the General in command of 
that Department, to make the impressment, was based, not 
upon any authority of law so to do, but upon the ground of 
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necessity alone, of which, the impressing officer or the officer 
ordering the impressment was to judge; and this right is 
claimed to exist in the absence of all authority by law. 

We did not consider it necessary, in adjudicating this case, 
to determine the question, whether a military commander has 
the right to impress or seize the private property of a citizen 
in the absence of any express statutory provision authorizing 
and regulating such seizure, even if it be true that it is abso- 
lutely necessary and indispensably so, for the benefit of the 
public service, that such seizure should be made; because the 
case may be disposed of without settling so important a prin- 
ciple. This is our uniform practice, and by adhering to it, 
we avoid hasty and precipitate judgment, that it might never 
be necessary to make, or in the formation of which, when 
necessary, we would be aided by further discussion and 
authority. 

As this subject has been one of frequent discussion in the 
Court, I do not hesitate here to remark, that I very greatly 
doubt whether any person, whatever may be his official char- 
acter, has the right to seize the private property of the citi- 
zen, no matter how great may be the public exigency, so 
long as the law affords protection, unless such seizure be 
especially authorized by law, and then only upon just com- 
pensation made, of which the impressing officer, the Govern- 
ment, nor its agents must judge. - 

As to this case, we agree with the Court below, that if an 
impressment could be made in case of extreme, necessity, upon 
the facts and army regulations, this was not one where an 
impressment was necessary. It was not one, without which, 
the purpose of the Government, that is the proper care of and 
attention to the patients of the hospitals, could be accom- 
plished. 

Sections 1187 and 1188 of the army regulations provide 
two modes for obtaining cooks and nurses for hospitals—by ' 
detail, from enlisted men or volunteers of the army, and the 
other by employing them outside of the army. Although a 
sufficient number could not be employed outside of the army, 
yet there was no reason why details could not be made from 
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the army. In fact, details had been made, but were ordered 
off, and thus the necessity was created by the acts of the com- 
mander who ordered the impressment. It is no answer to 
this that the public service required that all able-bodied gol- 
diers should be sent to the field; because it was the duty, or 
rather the province, of Congress to declare what was for the 
good of the public service, and not the commanders in the 
field or at posts; and Congress having expressed its sense, by 
the adoption of the army regulations, as to how cooks and 
nurses should be obtained, it was the duty of the commander to 
provide cooks, nurses, etc., in the manner prescribed, and not 
to invent and enforce a different one. A case of necessity for 
impressment could not possibly exist under the circumstances, 
Let the judgment be affirmed. 





SaraH A. PowE LL, by her next friend, W. F. Powe 1, 
plaintiff in error, vs. JAMES EDMONDSON. 


Where an award, made by arbitrators under the Arbitration Act of 5th 
March, 1856, exceeds the authority given by the submission, so much 
of such award as relates to subject matters not submitted will be re- 

{ jected as surplusage, while the balance of the award will be allowed to 
stand as the judgment of the Court, final and conclusive, between the 
parties, as to the matter covered by the submission. 


Award in Murray Superior Court, decision by Judge 
WALKER, October Term, 1861. 


The Reporter refers to the opinion ot the Court for a state- 
ment of the facts and questions in this case. 


J. W. PowExu and J. S. P. PowE xt, for plaintiff in error. 


Oats, for defendant in error. 
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By the Cowrt—Lyon, J., delivering the opinion. 


This case comes before us upon objections, filed in Murray 
Superior Court, to an award made by arbitrators, upon a 
submission to them by Mrs. Sarah A. Powell, a married 
woman, having a separate estate in trust, and her trustee, 
James Edmondson, under the Arbitration Act of 5th March, 
1856, pamphlet, 222, 

It appears that the trust estate had become very greatly 
embarrassed with debt, and litigation consequent to such in- 
debtedness. Suits were progressing against the trustee and 
the trust by its creditors, and many unsatisfied judgments 
and executions were outstanding against it. 

The trustee, Edmondson, and Mrs. Powell, the cestui que 
trust, were at issue as to “a accounts with ‘na against the 
trust, and his management thereof, and many bills in equity 
had been commenced by the cestui que trust against the 
trustee for divers purposes, and one bill had been filed by 
the trustee against the cestui que trust. In this condition of 
things, the parties, to put an end to the litigation, agreed to 
submit all matters of difference between them to arbitration, 
under the Act referred to, whose award should be final and 
conclusive. The submission was made up and signed by 
these two parties only. The agreement for submission re- 
cites, substantially, that Sarah A. Powell, being interested 
in certain specified cases—a schedule of which being thereto 
appended, and which is a list of the various bills filed and 
then pending between these two parties, and of the judg- 
ments, executions and suits pending in the Superior, Inferior 
and Justices Courts of Murray county, at the instance of the 
several creditors, plaintiffs therein, some of whom are parties 
to the submission—and that the said Sarah A. Powell, being 
desirous to have settled and ascertained her interest and lia- 
bilities in relation to them, as well as being desirous to have 
a full settlement and accounting with the said James Ed- 
mondson, her trustee, of all matters and things touching her 
trust estate, and said Edmondson being also desirous to have 
such settlement made, it was agreed that all matters and 
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things connected with said cases be referred to the arbitra- 
ment and award of James Milner and Leander W. Crook, 
with power in them to select an umpire—that said arbitra- 
tore were to hear and determine and ascertain the respective 
rights of the parties, as well as their respective liabilities, 
and make such award touching the premises as, in their judg- 
ment, might be deemed just and equitable—that the submis- 
sion was made under the Arbitration Statute, passed March 
5, 1856, and in all things was to be governed by the provis- 
ions of that statute—that the trustee should be removed, and 
a new one appointed by the arbitrators—that “it being the 
desire and intention of the parties to have a full and final set- 
tlement of all matters between the parties signing this submis- 
sion, of course it is not intended by this to affect any of the 
rights of any of the creditors of said trust estate who are no 
parties to this submission by signing it.’ The two arbitrators 
named in the submission selected John W. H. Underwood 
as the umpire, were qualified, proceeded to the discharge of 
their duties, and awarded, that on taking an account between 
the parties there was due from James Edmondson to Sarah A. 
Powell’s trust estate, on the 15th August, 1861, $12,973 12, 
and that there was due to James Edmondson from Sarah A. 
Powell’s trust estate, on the 15th August, 1861, $11,35& 14, 
leaving due from said Edmondson, at that time, the sum of 
$1,617 98—the means by which that result was obtained 
appearing by an account appended as a part of the award; 
that the trade known as the purchase of the Ramsey and 
Black lands be rescinded, and that the titles to said land vest 
in James Edmondson, never, in fact, having vested in the 
trust estate, and that the trade in relation to the purchase 
and sale of the negro, Jane, and the substitution in her place 
of Lavina, be rescinded and said negroes be restored to the 
trust estate. 

They further awarded that Edmondson deliver to James 
A. R. Hanks and John M. Jackson, as Receivers, at Dalton, 
by the 24th day of August, 1861, the several negroes belong- 
ing to said trust estate, then in his possession, to-wit: Albert, 
Georgiana, Louvenia, Nero, Sam, Cain, Harry, Jane and 
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Henry, and that on his failing to deliver up said negroes, 
that he pay for each which he fails to deliver the sum of 
$1,350 for each negro not delivered, unless providentially 
hindered. j 
It was further awarded, that the amount of $1,000, award- 
ed in faver of said Edmondson for a wagon and five mules, 
be a credit on the note of R. H. Powell & Company, for 
$1,499 51, dated 18th September, 1860, and due one day 
after date, and that the sum of $3,400, allowed for goods 
sold to James Morris, be credited on the note of R. H. Pow- 
ell & Company, for $13,810, which is now in the name of 
Thomas H. Callaway; that the two bills in the Chancery 
Courts, at Jasper, Tennessee, be dismissed, the bond and note 
given by said Edmondson for the forthcoming of said ne- 
groes and for the hire, be discharged ; that said Edmondson 
pay all the Court costs of the said bills in the Chancery 
Courts in Tennessee, and the amount be allowed him as a 
credit on the amount thereby found due from him, and that 
he also pay the amount due on the executions in Tennessee, 
levied on said negroes, or some of them, in favor of A. H. 
Hickman, and that the amount so paid be allowed him as a 
credit on the balance hereby awarded against him. The two 
cases ordered to be dismissed were bills filed by Mrs. Sarah 
A. Powell, by next friends, against Edmundsop and others ; 
that James A. R. Hanks and John M. Jackson, Esquires, be 
and they are hereby appuinted Receivers in equity, to receive 
from said Edmondson the negroes hereby directed to be de- 
livered up by him, and hire them out until the first of Janu- 
ary, then next, and hold the proceeds of such hiring, and on 
the first Tuesday in January, 1862, (unless the Legislature 
shall extend the stay-law or otherwise prevent the sheriff 
sales) sell said negroes at public out-cry to the highest bidder 
for cash, or a sufficient number thereof, together with the hire 
they may receive and the balance which may be due from 
said Edmondson, to pay certain judgments, executions and 
debts, therein particularly specified in favor of the various 
plaintiffs therein—and amongst them are two claims, not 
judgments, of one thousand dollars each, in favor of James 
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Milner and James A. R. Hanks, for professional services 
rendered the trust estate, and the sum of two hundred and 
fifty dollars to each of the arbitrators from each of the par- 
ties. 

The Receiyers were to hire out the negroes from time to 
time, until they could be legally sold, or the specified debts 
otherwise paid; that James Edmondson be removed from 
the trust, and the whole of the trust property belonging to 
the trust be placed under the control and management of said 
James A. R. Hanks and John M. Jackson, as Receivers, who 
are authorized to act as trustees until said debt shall have 
been paid off, and in case said negroes and their hire and bal- 
ance due from said Edmondson shall be insufficient to pay 
said debts, then said Receivers are to sell enough of the bal- 
ance of said negroes as will be sufficient to pay off said debts, 
or they may hire a portion or all of said negroes out, as may 
in their judgment be the best for the interest of all con- 
cerned. That the bill of Edmondson vs. Mrs, Powell be dis- 
missed at his costs; that the recovery in favor of Mrs. Sarah 
A. Powell vs. Edmondson be entered on the bill of Sarah 
A. Powell, by her next friend, vs. James Edmondson, J. S. P. 
Powell, R. H. Powell, e al., filed in office, 16th March, 
1861, and that Edmondson pay the costs of this bill; that 
the two bills subsequently filed by Mrs. Powell against Ed- 
mondson, be dismissed at the cost of the trust estate. 

That Sarah A. Powell was not in law or equity a partner 
in the firm of R. H. Powell & Company, (she being a mar- 
ried woman had no authority to bind herself as such, nor 
could her trustee make her such) and that she has no interest 
in the iron or other products of the furnace, place, or iron 
works, and all her interest and claims being hereby considered 
and paid for. 

That the Receivers hereby appointed are authorized to con- 
stitute an attorney or attorneys under them or either of them 
in the performance of the duties imposed, and such attorney 
shall be subject to the order of the Court of Equity, as also 
the Receivers hereby appointed, and said Receivers and at- 
torney shall be paid a reasonable compensation for their ser- 
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vices, to be judged of and allowed by the Court of Equity 
of Murray county. 

That this is a final and conclusive settlement between the 
parties of all matters and things between them up to this 
date. 

That Edmondson is authorized to retain out of the amount 
found due from him, enough to pay off and discharge the nine 
judgments in favor of Wm. Luffman & Company vs, James 
Edmondson, trustee, and on his satisfying said: judgment, he 
will be entitled to have the amount deducted from the 
$1,617 98 hereinbefore found due from him. 

At the October Term, 1861, of Murray Superior Court, 
said award, by an order of the Court, was put on its minutes 
and made its judgment, against the objection of Mrs. Sarah 
A. Powell, no fraud in the arbitrators being suggested, and 
no especial objection being made to the award because of the 
allowance of attorney’s fees. To the decision of the Court, 
making the award the judgment of the Court, Mrs. Sarah 
A. Powell excepted and filed her bill of exception, and that 
is the only question this Court is called upon to determine, | 
whether the award as returned or reported should have been 
allowed by the Court below. 

At the same term of the Court, another order was passed 
which it is well enough to notice here. It was made to ap- 
pear to the Court that Edmondson had failed to deliver five 
of the trust negroes as directed by the award, to-wit: Al- 
bert, Georgiana, Nero, Sam and Henry, in fact he came into 
Court, admitted that he had not delivered the negroes, and 
did not intend to do so, but was willing to pay for them 
the sum fixed for such non-delivery by the award, to-wit: The 
sum of $1,350 for each, making in the aggregate the sum of 
$6,750. Whereupon, it was ordered by the Court, with the 
consent of the parties (meaning with the consent of Edmond- 
son and the Receivers, we suppose), that Edmondson pay over 
said sum to the Receivers, immediately, with interest on said 
sum from the 24th day of August, 1861. 

It is objected, at the threshold of the argument in this case, 
that, inasmuch as there was no suggestion of fraud on the 

VoL, xxx1I—31. 
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part of the arbitrators, in the Court below, that, under the 
Act of 5th March, 1856, under which this proceeding was 
taken, no other objection can be taken or heard to the award; 
but that it is, in the absence of fraud, final and conclusive 


‘between the parties. This objection is not well taken. The 


fourteenth section of that Act provides: “After said arbitra- 
tors have made up their award, they shall furnish a copy of 
the same to each of the parties, and shall return the original 
award to the next Superior Court of the county where the 
award is made; and said award shall be entered on the min- 
utes of said Court, and shall have all the force and effect of a 
judgment or decree of said Superior Court, and may be en- 
forced in the same way at any time after the adjournment of 
said Court, and shall be final and conclusive between the par- 
ties as to all matters submitted to the arbitrators, unless objec- 
tions shall be plead to the same, as provided in the next 
section of this Act,” ete. The only objection specified by the 
next section is that of fraud in the arbitrators, or either, ete, 
Under that Act, if the arbitrators exceed thé authority given 
to them, by awarding upon matters not submitted or touching 
the interests of parties who are no parties to the submission, 
their action in these respects is a mere nullity, for the Act 
expressly provides that the award shall be “final and conclu- 
sive between the parties,” not third persons, and “as to all 
matters submitted to the arbitrators,” not as to other matters 
and other things not submitted. As to those matters submitted 
to the arbitrators, the award is good, and final, and conclusive 
between the parties, and must be so enforced; but if the ar- 
bitrators, in their award, have gone farther than they were 
authorized by the submission, and have settled or attempted 
to settle matters not in the submission or legitimately within 
its proper scope, such part or parts must be declared to be 
void and of no effect, whilst the balance will stand. That is 
the sense of the Act of 1856, and was always a fundamental 
rule of awards. Billing on Awards, 147; Whitehead vs. 
Frith, 12 East, 165; Atcherson vs. Cargly, 11 Price, 57. 
The great and leading object of the submission, repeatedly 
expressed, was to have a full and final settlement of all mat- 
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ters between the parties signing, intending and carefully ex- 
pressing it, that the rights of others not signing were not to be 
affected; but, as between themselves, the award was to be final 
and eonclusive. It is true that Mrs. Powell declares her 
anxiety to have “settled and ascertained her interest and lia- 
bilities in relation to various suits then pending between 
herself and Edmondson, as well as of and in certain judg- 
ments, and executions, and suits, progressing against her es- 
tate; and that all the matters and things connected with those 
cases are referred to the arbitrators, that they “ may hear, 
ascertain and determine the respective rights of the parties,” 
not other persons, ‘“‘as well as their respective liabilities,” not 
to third persons, for they were fixed by the judgments, but to 
each other, and to and respecting the trust estate; “and to 
make such award, touching the premises, as in their judg- 
ment may be deemed just and equitable,” and to remove Ed- 
mondson, and to appoint a new trustee. 

The arbitrators, in execution of their power, made up an 
account between Edmondson and his trust, ascertained and 
declared what the balance was, adjudicated and fully settled 
all matters between them, and made their award accordingly. 
Had the arbitrators stopped at this, and the removal and 
appointment of a trustee, they had done all they were autho- 
rized to do, and having done so much under and within the 
submission, that much of the award must stand and remain 
as aconclusion of all matters between these parties up to 
that time. But the award did not stop here, it went on to 
direct that Edmondson, the trustee, should deliver the negroes 
in his possession to Messrs. Hanks & Jackson, as Receivers, : 
and that if he did not do so by the 24th August, 1861, he 
should pay to the Receivers the sum of $1,350 00 for each 
negro not delivered. It appointed Messrs, Hanks & Jack- 
son as Receivers in Equity, to receive the negroes in posses- 
sion of Edmondson, and the whole of the trust belonging to 
said estate to be controlled and managed by them as Receiv- 
ers, and they were to act as trustees until the debts were paid. 
They were to hire out the negroes, and with the hire and the 
balance due from Edmondson, to pay off the judgment and 
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executions therein specified due to third persons, and the 
sum of $2,000 00, attorney’s fees, that was not even speci- 
fied or referred to in the submission, and if the sums received 
from the hire and Edmondson’s balance were insufficient, 
then these Receivers were to sell out the trust itself to pay off 
these debts due to third persons. Messrs. Hanks & Jackson 
were not appointed by the award as trustees to execute the 
trust that existed in favor of Mrs. Powell, but to perform du- 
ties created by the arbitrators. None of these things, I mean 
the appointment of Receivers, the turning over the property 
belonging to the trust to them, to sell, hire out, etc., to pay 
the debts of third persons, with power to appoint attorneys 
under them, and to charge the estate with the payment for 
their services, etc., etc., were within the terms or intent of 
the submission. How is it possible that they could have 
believed, under this submission, that they had the power to 
state a sum at which Edmondson could take the negroes be- 
longing to the trust, if he chose, we cannot see; yet they 
did so, and Edmondson availed himself, or attempted to do 
so, of the opportunity, by taking five out of the six he was 
ordered to deliver, at the price stated. or the reason that 
these parts of the award are not within the submission, we 
hold that they are mere nullities, not binding upon the par- 
ties, and must be rejected from the award as so much sur- 
plusage. The balance of the award, that which relates to the 
matters and things between Edmondson and Mrs. Powell, 
and the trust represented by him for her, being within the 
submission, and not dependent on those parts of the award, 
rejected as surplusage, must stand as the judgment of the 
Court, final and conclusive, between the parties of all matters 
between them up to the time stated in the award. We do not 
say that the arbitrators, in exceeding their authority, acted 
in bad faith or unwisely. On the contrary, we think that it 
was of the utmost importance to this trust, which appears to 
us as being constantly frittered away by bad management 
and expensive litigation, that it should by some stroke, like 
that attempted by the award, or some other, be cleared 
of litigation and embarrassment, We were so strongly con- 
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vinced of this that it was with the greatest reluctance that 
some of our Court consented to interfere with the award in 
the slightest particular. 

The arbitrators removed Edmondson from the trust, but 
failed to appoint one to take his place; hence the trust is 
vacant, and we have directed the Court below to appoint one, 
upon giving notice thereof to Mrs. Powell, and we sincerely 
trust that some competent and responsible person will be se- 
lected,who, in defiance of all interference, will get this unfor- 
tunate trust estate out of litigation, and keep it so. 

Let the judgment be affirmed, with instructions as set forth 
in the copy of the remitter following : 


(COPY OF REMITTER.) 


Saran A. PowELt, by her next friend, W. F. Powe tz, vs. 
JAMES EDMONDSON. 


Award, from Murray, Cherokee Circuit. 


This case came before the Court upon a transcript from 
the record of the Superior Court of Murray county, and after 
argument had, it is ordered and adjudged that the judgment 
of the Court below, making the award the judgment of that 
Court, stand affirmed in all respects, except the part of said 
award which directs James Edmondson to turn over the 
negroes of the trust estate in his possession to James A. R. 
Hanks and John M. Jackson as Receivers, and in case that 
he fails to do so, that he pay the sum of $1,350 00 for each 
negro so not delivered, and except also that part of said 
award which appoints James A. R. Hanks and John M. 
Jackson as Receivers in Equity, to receive from James Ed- 
mondson the negroes belonging to the trust in his possession, 
and that they hire out and sell said negroes, or a sufficient 
number of them, and with the proceeds of the hire, sale and 
amount that may be due by Edmondson to pay the debts 
scheduled in said award against the trust estate—it being the 
opinion of this Court that the appointment of Receivers, 
their possession of the property of the trust, a direction for 
its sale, and the payment of the debts against the trust estate, 
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or any part of them, (except those due by éhe trust to James 
Edmondson,) formed no legitimate part of the subject mat- 
ter entrusted by the parties to the arbitrament of the arbitra- 
tors, and that the award touching these matters are therefore 
not binding on the parties, and should be annulled. It is 
further ordered and adjudged that the Court below be and 
is hereby instructed, upon notice to Mrs. Sarah A. Powell, 
to appoint a fitting and proper person as trustee, to take 
charge of said trust now made vacant by the removal of 
James Edmondson by the award. 

That part of the award requiring James Edmondson to 
pay the costs on the dismissed cases in Tennessee Courts, and 
the amount due on the executions in favor of A. H. Hick- 
man, levied in the State of Tennessee on some of the negroes 
of the trust, form no part of the exceptions, but are to be 
paid by Edmondson, and he is to receive a credit for such 
amounts, when paid, on the balance found due by him as 
directed in said award. 





RicHarD Rog, casual ejector, and JoNEs and BEARD, ten- 
ants, etc., plaintiffs in error, vs. JoHN Dok, ex dem., SUL- 
LIVAN et al., defendants in error. 


1. If the defendant can show in ejectment an outstanding title para- 
mount to that of the plaintiff, the latter cannot recover. 

2. In ejectment, the plaintiff must connect himself with the title of his 
lessor, in order to recover ; not so with the defendant. 


Ejectment, from Lumpkin Superior Court. Tried before 
Judge Ricz, at the July Term, 1861. 


This was an action of ejectment, brought by John Doe, on 
the several demises of William H. Sullivan, Milton Fuller, 
Samuel Heaton, Caswell Farmer, and John Farmer, against 
Richard Roe, casual ejector, and Joseph Brown, Martin L. 
Jones, and William E. Beard, tenants in possession, to re- 
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cover lot of land No. 944 in the eleventh district of the first 
section, situate in said county of Lumpkin. 

The plaintiff proved the locus and possession of the defend- 
ants at the time the suit was brought, and then read in evi- 
dence the grant from the State of Georgia to William H. Sul- 
livan, dated 8th June, 1836; a deed from Sullivan to Milton 
Fuller, dated 17th August, 1851; a deed from Fuller ‘to 
Samuel Heaton, dated 5th April, 1853; a deed from Heaton 
to Caswell Farmer, dated 4th November, 1853; and a deed 
from said Farmer to John Farmer, dated 12th September, 
1855, and rested his case. 

The defendants read in evidence a bond for titles, dated 
25th March, 1836, by which Sullivan, the grantee, bound 
himself to execute to Francis W. King good and lawful titles 
to the land in dispute, whenever the grant should be pre- 
sented. ‘The purchase money was paid by King at the time 
the bond was executed. 

Defendants then offered in evidence two deeds made by 
Francis W. King to William M. Jones for the land in con- 
troversy; one dated the 15th January, 1853, executed in the 
State of Alabama, attested by two witnesses, one of whom pur- 
ported to be a Justice of the Peace, and which was registered 
without further evidence of its execution; the other, dated 
22d January, 1861, executed in Georgia, attested by two 
witnesses, one of whom was a Justice of the Peace, ahd 
which-was also registered. The second deed: referred :to the 
first, and the difficulty in the way of its admission as evi- 
dence, and also ratified and confirmed the first deed. The 
second deed was admitted in evidence, but the first deed was 
objected to on the ground that there was no sufficient proof 
of its execution. The presiding Judge sustained the objec- 
tion, and repelled the deed, and the defendants excepted. 

The defendants also introduced a deed from William M. 
Jones to Martin L. Jones for thirty acres of the land in dis- 
pute, and a deed from William M. Jones \to William E. 
Beard for ten acres of the land, being the balance of the lot. 

In behalf of the defendants, it was also proved, that some 
time before the year 1842, one Carder entered upon the land 
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and cleared a small portion of it—that in 1842 Carder, who 
did not claim the land, agreed with King to hold possession 
of the same for King, and as his tenant—that he did so hold 
possession until the year 1848 or 1849, when he sold his pos- 
session and improvements to William M. Jones, who imme- 
diately entered upon the land as King’s agent and tenant, 
and held it until he purchaséd the same from King—that 
Jones continued to occupy and ‘claim the land as his own until 
he sold. it to Martin L. Jones and Beard, and that Martin 
L. Jones and Beard, by themselves and by their ;tenant 
Brown, occupied and claimed the land up to the time of the 
trial of the case. 

After the argument of the case had closed, counsel for de- 
fendants verbally requested the presiding Judge to charge the 
jury, “that if they believed from the evidence that Francis 
W. King, by himself or his tenants, took possession of the 
land in 1842, with claim of title or right, and held the same 
adversely, openly, continuously and notoriously, for the term 
of seven years prior to the year 1852, then King had a per- 
fect statutory title, and if it appeared by evidence that de- 
fendants derived their title and possession from King, then 
the plaintiff cannot recover. 

“That the bond from Sullivan to King, with the purchase 
money paid, constitutes a color of title, which, if connected 
with a possession of seven years, makes a perfect legal title in 
King; and if a legal title be shown in King alone, then the 
plaintiff cannot recover, because he must recover upon the 
strength of his own title, and not upon the weakness of his 
adversary’s.” 

This charge the Court declined to give; but on the subjects 
embraced in the requests, charged the jury as follows, to-wit: 
“Tf Francis W. King, by himself or by any person as his 
tenant, took possession of the land in dispute, claiming the 
same under the bond for titles from Sullivan to him, (the 
purchase-money being paid,) his possession was an adverse 
possession under color of title, and the statute of limitations 
began to run in his favor from the time he took such posses- 
sion. If the defendants have shown that they, and those 
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ho ) under whom they claim, have had seven years’ adverse, un- 
on interrupted, and continuous possession of the land in dispute, 
ld under color of title, previous to the commencement of this 
8- action, then the plaintiff cannot recover. Defendants in eject- 
G- ment have the right to tack on a previous adverse possession 
t, so as: to’ make up the period of seven years before action 
at brought, provided they connect themselves with the title of 
il the previous possessor. If Francis W. King had possession 
n of the land in dispute under the bond for titles from Sullivan, 
t i whether he (King) had that possession in his own proper per- 
e son or by his tenant, then before the defendants can tack that 

| possession to any other possession on which they may rely to 


, make out the statutory period of seven years, they must con- 
nect themselves with the title of King, by showing that they 
} claim under King. In other words, the defendants must 
7 connect themselves with King’s title, as well as show that 
| the whole possession on which they rely was continuous and 
| uninterrupted for at least seven years. If the defendants 
have failed to connect themselves in some way with King’s 
: title, then they cannot rely in aid of their defence on any 
possession which King (by himself or tenant) may have had 
; of the land in dispute.” 
: The j jury returned a verdict in favor of the plaintiff for the 
premises in dispute, and a reversal of the judgment is asked 
on the ground of alleged error, in the ruling of the presiding 
Judge, repelling the deed as before stated, and in the charge 
and refusal to charge hereinbefore set forth; and also on the 
ground that the verdict was contrary to law and evidence, 


L. E. BLECKLEY, for plaintiff in error. 


G. N. Lester, for defendant in error. F 


| By the Court—Lumpx1, C. J., delivering the opinion. ! 


There being no motion for a new trial we cannot consider 
whether the verdict be contrary to evidence or not. The 
Court sees no error in repelling the Alabama deed. Ori- 
ginal proof of its sanction should have been resorted to, and 
not the deed of affirmance made in 1858. : 
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In inspecting carefully the charge of the Circuit Judge, we 
fear it was calculated to mislead the jury, and perhaps the 
error resting in the mind of his Honor, Judge Rice, was this, 
that notwithstanding a perfect outstanding title was proven 
in King, he holds that is not sufficient to defeat the plaintiff, 
unless the defendants can connect themselves with King’s 
title. 

We will not stop to inquire whether this has not been done 
in this case. This Court has held in several cases, that this 
doctrine is true in relation to plaintiffs in ejectment, but it is 
otherwise as it respects defendants. 

Persons having no interest in the lands were in the habit 
of hunting up old titles—it may be grants from the State— 
and by having a demise in the name of the grantee or feoffee 
oust defendants, whose titles were defective. To stop these 
speculative suits and quiet the possession of defendants, the 
Courts very properly held, that plaintiffs, under these cireum- 
stances, must show some privity between themselves and the 
persons in whose name they expected to recover. But for 
the very same reason, to-wit: the protection of defendants, 
it was laid down from the beginning, that inasmuch as the 
plaintiff must recover upon the strength of his own title and 
not upon the weakness of the defendant’s, whenever the latter 
could show an outstanding title paramount to the plaintiff’s, 
the plaintiff must fail, and this time-honored principle has 
never been departed from, 

The Circuit Judge seemed to repudiate this doctrine, by 
requiring the defendants to connect themselves with King’s 
title. He may have meant by successive tenances, but he 
employs the term title more than once in this connection. 

The plaintiffs produced a complete chain of title. The 
defendants claim under Francis W. King, who bought the 
land in dispute of William H. Sullivan, in March, 1836, and 
took his bond for title. The purchase-money was paid by 
King to Sullivan, at the time the bond was executed. Car- 
der took possession of the land in 1842, and agreed to hold 
as King’s tenant. In 1848 or 1849, Carder sold his posses- 
sion te William M. Jones, who immediately entered upon the 
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land as King’s agent and tenant, and continued to occupy it 
in that capacity until he became the purchaser from King, 
and afterwards until he sold to the present defendants. We 
think the Judge should have given the charge requested and 


as requested. 
The judgment below must be reversed and a new trial 


ordered. 
Let the judgment be reversed. 





EverifF T. BARTLETT, administratrix, etc., plaintiff in error, 
vs. SANDERS W. LEE, defendant in error. 


1. The contract expressed by the general endorsement of a promissory 
note cannot be varied by oral evidence of a different understanding 
or agreement between the parties. 


Assumpsit, in Coweta Superior Court. Tried before Judge 
FEATHERSTON, at the March Term, 1863. 

This was an action brought by William A. Bartlett against 
Sanders W. Lee, as the endorser of a promissory note, made 
by George A. Brown, payable to said Lee, or bearer, dated 
the 31st of August, 1855, due the 25th December, 1856, for 
$500 00, with interest from the 1st of October, 1855, and 
which was transferred and endorsed in blank by Lee to the 
plaintiff, Bartlett. 

The defendant met the action by a plea that he endorsed 
and delivered the note sued on to the plaintiff, and the same 
was received by the plaintiff, with the understanding and 
upon the express agreement that the defendant was not to be 
held liable on the endorsement to pay the note, or any part 
of it, unless the plaintiff should bring suit on the note against 
Brown, the maker, to the first Court occurring after the ma- 
turity of the note, in which such suit could be brought. The 
plea further states, that the first Court occurring after the 
maturity of the note, in which the suit could have been 
brought, was the Superior Court of the county of Sumter, 
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(in which the defendant then resided,) begun and held on the 
second Monday in March, 1857, and that the plaintiff wholly 
failed to bring the suit against Brown according to the agree- 
ment. 

When the case was called for a hearing, counsel for the 
plaintiff moved to strike the defendant’s plea, on the ground 
that it was sought thereby to set up and prove by parol a 
contract been parties different from that contained in the en- 
dorsement in blank of the note sued on. 

This motion was overruled by the Court, and the plaintiff 
excepted. 

Upon the trial the plaintiff read in evidence the note sued 
on, with the endorsement thereon, and rested his case. 

The defendant, on his part, proved, by parol evidence, a 
verbal agreement between himself and the plaintiff as set 
forth in the plea. 

Upon this evidence the jury found for the defendant, with 
costs of suit. 

There were other questions in the case, but as the Court 
passed no judgment thereon, it is deemed unnecessary to give 
a statement of the facts upon which they arose. 

Pending the action the plaintiff died, and Eleriff T. Bart- 
lett, his administratrix, was made party plaintiff. 

The error alleged is the decision of the Court overruling 
the demurrer to defendant’s plea. 


ERSKINE, for plaintiff in error. 


BLECKLEY, contra. 


By the Court.—JENKInS, J., delivering the opinion. 


The only question necessary to be considered in this case 
is, whether the Court below erred in overruling the plain- 
tiff’s motion to strike out the plea of the defendant, setting 
up an agreement which qualified his general endorsement of 
the note sued on, and which qualifying agreement, the plea 
alleges, the plaintiff (endorsee) had violated. The motion to 
strike out was placed expressly “on the ground that defend- 
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ant sought to prove, by parol testimony, under said plea, a 
contract different from that expressed by his blank (or gen- 
eral) endorsement on said note.” This motion the Court 
overruled, without assigning any reason for so doing, and the 
pill of exceptions discloses the tact, that subsequently the 
defendant sustained his plea by parol evidence only, the 
plaintiff’s counsel not objecting, and the Court permitting it 
to go to the jury, and giving no charge as to the legal effect 
of such evidence. ‘The exception which brings the case here 
is, to the judgment of the Court overruling the motion to 
strike out of the record the plea above mentioned. 

In the argument, counsel for the defendant in error seeks, 
to justify the decision, on the ground that the plea itself does 
not disclose the nature of the evidence, (whether oral or writ- 
ten,) by which defendant proposed to support it, nor was 
such disclosure necessary ; and further, that in the absence 
of such disclosure, neither the plaintiff’s counsel nor the 
presiding Judge, was authorized to assume that the plea in- 
volved an attempt to vary a written contract by parol evi- 
dence, of a contemporaneous agreement. 

We do not say that the plea is explicit as to the nature of 
the qualifying agreement, (whether oral or written)—we do 
not say that it was essential to efficacy that it should be thus 
explicit. But we think the phraseology used, in setting out 
the modifying contract or agreement, is more appropriate to 
a verbal, than to a written agreement. Parties rarely char- 
acterise a contract in writing, as an “understanding;” that 
term being usually if not invariably applied to contracts 
resting in parol. The other term used, “express agreement,” 
is indifferently applied to both descriptions of contract. The 
counsel for the plaintiff below, in his motion to strike out, 
took his position distinctly upon the proposition, as a rule of 
law, that the contract, expressed by a general endorsement of 
@ promissory note, could not legally be varied by parol evi- 
dence of a different understanding. We do not hesitate to 
affirm that proposition, as this Court has before done. 4th 
Georgia, 106, 266. 

It is said, however, that this rule of law was not violated 
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in this decision, that the plea was not so framed as to admit its 
application. It is apparent that the counsel making the mo- 
tion, understood the Court as ruling that proposition not to 
be law, and we are left in doubt, whether his Honor by the 
judgment rendered, intended to disaffirm the rule, or only to 
deny its application to the issue of law made by the motion, 
We think if he intended the latter, he should have said so, 
Then the counsel, overruled in this motion, would have felt 
at liberty, in another form (either by objection to evidence, 
or by a request for a charge to the jury) to re-assert the rule 
of law, upon which his case turned. Itis manifest that in 
the result of the case this principle of law has been violated, 
and we think because the presiding Judge has been less ex- 
plicit than he should have been, seeing that the plea itself 
was rather equivocal, and that the counsel understood the 
Court as holding the law adversely to him. 

For this reason, we deem it best to send the case back for 
a rehearing. 

The view we have taken renders it unnecessary to review 
the other questions made by the bill of exceptions. 

Let the judgment be reversed. 





Watxins & BuLuarp, plaintiffs in error, vs. JAMES N: 
Derroor, defendant in error. 


1. When the finding of the jury cannot be sustained by any possible 
view of the testimony, and is against justice, a new trial will be 
granted. 


Action for breach of warranty, in Fulton Superior Court. 
Tried before Judge Buu, at the April Term, 1863. 


The questions presented for adjudication in this case de- 
pends on the facts following, to-wit: 

On the 18th of February, 1857, Watkins & Bullard, pur- 
chased from James N. Defoor, two negroes, and Defoor exe- 
cuted a bill of sale, of which the following is a copy : 
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“ ATLANTA, February 18th, 1857. 

“ Received of Watkins & Bullard, one thousand and fifty 
dollars in full payment for two negro slaves, a woman by the 
name of Eliza, twenty years of age, of copper complexion, at 
eight hundred dollars, the other, — girl, two years of 
age, of copper color, at two hundred and fifty dollars. Said 
negroes I warrant to be sound in body and mind, and slaves 
for life, and titles good. “J. N. DeFoor.” 


At the time the negroes were thus sold to the plaintiffs, 
the child had a film over one of its eyes, which destroyed the 
sight, and both were afflicted with a disease of the nervous 
system, causing a frequent jerking or contraction of the mus- 
cles of the head, neck, arms and eyelids. This disease, in the 
opinion of physicians, was congenital, and incurable. In 
the month of March, 1858, Watkins & Bullard sold the 
negroes to Joseph Bradfield, warranting them to be sound 
and healthy. ‘The child died of the disease on the 25th 
December, 1858. Bradfield brought an action against Wat- . 
kins & Bullard for a breach of the warranty, and recovered 
the sum of four hundred and forty-four dollars, and of this 
action Defoor was formally notified by Watkins & Bullard, 
as they allege in their action. 

Watkins & Bullard then brought suit against Defoor, to 
recover damages for a breach of the warranty in his bill of 
sale. On the trial of the case the witnesses differed in their 
opinions as to the value of the negroes. One thought they 
were worth $1,000; another that they were worth $1,100 or 
$1,200 ; another, that they were worthless. 

The jury returned a verdict in favor of ‘the plaintiffs for 
$200 00. 

Counsel for plaintiffs then moved for a new trial on the 
following grounds, to-wit: 

Ist. Because the verdict of the jury was contrary to the 
evidence, and the principles of justice and equity, and deci- 
dedly and strongly against the weight of the evidence. 

2d. Because the verdict was contrary to the charge of the 
Court. 
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The presiding Judge refused the new trial, and that judg. 
ment is the error complained of. 


A. W. Hammonp & Son, for plaintiff in error. 
Ezzarp & CoziER, gpntra. 
By the Court.—Lumpxin, C. J., delivering the opinion. 


Is the verdict in this case supported by the evidence? It 
would seem not. Upon the principle of averaging the proof, 
it should have been $130 00, with interest from the time of 
sale, making $184 00—but the finding of the jury is $200 00, 
This hypothesis, then, itself of doubtful propriety, will not 
do, and by no possible’conjecture upon the testimony can we 
sustain the verdict. But we apprehend the verdict is wrong 
in itself. Two negroes were sold by the defendant to the 
plaintiffs—the one estimated at $800 00, and the other at 
$250 00—and each was separately warranted to be sound in 
the same bill of sale. The proof shows that the child was 
utterly worthless, and no witness testifies that she was of any 
value. She was afflicted with an hereditary complaint when 
sold, besides the disease in one of her eyes, and died in less 
than two years, rendering no service whatever, but on the 
contrary, all the time an expense and trouble to the pur- 
chasers. Is not the price paid for her, $250 00, with interest, 
the measure of damages in this case? Whatever difference 
of opinion might be entertained of the woman, Eliza, her 
enhanced value could not be set over against the loss on the 
child, no more than if they were in separate bills of sale, and 
were distinct contracts. The law considers them as such. 
Let a new trial be awarded. 
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Wiu1aM J. CALLAWAY, plaintiff in error, vs. THomas N. 
Hopxzrns, defendant in error. 


1. Evidence adduced on the trial of a case in the Superior Court, whether 
oral or written, must appear in the bill of exceptions, certified by 
the presiding Judge, and cannot be supplied by the transcript of the 
record; and herein of their distinct and appropriate uses. 


Habeas Corpus, from Wilkes Superior ‘Court. Decided 
by Judge THomas, at the March Term, 1863, adjourned to 


May, 1863. 


The record does not fully present the facts of this case to 
the Supreme Court. 

It appears that the defendant, ed N. Hopkins, was 
enrolled as a conscript by William J. Callaway, an enrolling 
officer of the Confederate States, acting in the county, of 
Wilkes. Hopkins was then sent to the Camp of Instruction 
at Decatur, Georgia.: On the 27th of January, 1863, he was 
examined by an assistant surgeon, and the following discharge 
granted to him, to-wit : 


“Camp or Instruction, Camp RANDOLPH, 
DEcATUR, GEORGIA, January 27th, 1863. 
Thomas N. Hopkins, aged 39 years, dark complexion, dark 
hair, gray eyes, 5 feet 114 inches high, having been duly 
examined by Dr. J. M. Meggett, Assistant Surgeon of the 
Camp, and pronounced by him unfit for military service, on 
account of “irreducible hernia,” is hereby exempted from the 
operation of the Conscript Act, and all enrolling officers will 
report the same accordingly. 
By order of Major Charles S. Hardee, and Commandant 
of Camp of Instruction, No. 2. 
ALFRED Prescort, Adjutant of Camp.” 


Afterwards, Callaway, by virtue of various orders; called 
upon all free white males, between the ages of eighteen and 
forty years, to appear before a surgeon forexamination. Hop- 
kins appeared, and was examined by the appointed surgeon, 
Dr. Green B, Powell, and pronounced by said surgeon not 

VoL, xxxI—32, 
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exempt, but subject to military duty, whereupon he was again 
arrested, and ordered back to the camp of instruction. Hop- 
kins then applied for a habeas corpus, which was granted, 

Upon hearing the habeas corpus the presiding Judge dis- 
charged Hopkins from arrest, on the ground that the dis- 
charge granted to him at the camp of instruction was final, 

In the certificate to the bill of exceptions, the presiding 
Judge declines’ to certify that there was any evidence adduced 
before him atthe’ hearing of the habeas corpus, relative to 
the orders under which Callaway proceeded, or of Hopkins’ 
re-examination by Dr. Powell, so that this Court has none of 
the facts of the case, verified by the certificate of the presid- 
ing Judge, except the discharge granted to Hopkins at the 
camp of instruction. 

The decision of the Court discharging Hopkins is the error 
complained of. 


SaMUEL BARNETT, for plaintiff :in error. 
GREENLEE BUTLER (representing W. M. REESE) contra, 


By the Court—JENxK1ys, J., delivering the opinion. 


In the argument of this case it became apparent to the 
Court, that it was incumbered with difficulties, which would 
probably preclude a full investigation of its merits. The 
facts involved are not. stated in the bill of exceptions. The 
statement is, that the case “came up to be: heard, upon the 
grounds set forth in said writ, and in the answer of William 
J. Callaway thereto, as will more fully appear by the tran- 
script of the record, -hereto annexed, and the exhibits, which 
said exhibits set forth all the facts of the case.” In an ad- 
dendum to his certificate, the Judge who tried the case below, 
states that “the bill of exceptions does not contain all the 
evidence, material: to a clear understanding of the case—in 
fact contains no evidence at all.” His Honor then proceeds 
to set forth the: evidence; upon which his judgment was 
founded, viz: a discharge granted the applicant, by the com- 
mandant of a camp of instruction, on account of physical in- 
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firmity, certified by the surgeon of the camp. And this is 
all the evidence before this Court. 

The plaintiff in error, in his return to the habeas corpus, 
sought to evade the effect of this discharge, by certain, pro- 
ceedings of subsequent date, which he recites at large, and to 
some of which the exhibits to his answer refer. It does not 
appear that evidence of those proceedings was adduced in 
the Court below, and some of them his Honor expressly ig- 
nores. When the counsel for plaintiff in error was proceed- 
ing to refer to some of the exhibits to his answer, appearing 
in the transcript of the record, the opposing counsel objected 
that this Court could take cognizance, as evidence in the case, 
only, of what was recited in the bill of exceptions and certi- 
fied by the Judge, to whose decision exception is taken. 
This is certainly the rule of practice here. It is necessary 
to keep in view the appropriate and distinct uses of the tran- 
script of the record, and: of the bill of exceptions, for each 
is indispensable, and no material defect in either, can be sup- 
plied by the other. The former should include the petition 
or initiative proceeding, the process and return of service, the 
pleadings which make up the issue, whether of law or fact, 
tried in the Court below, and all orders, interlocutory decrees, 
issues, verdicts, judgments, appeals and other things, neces- 
sary to show the status of the case in that Court. The latter 
is designed to set forth the incidents of the trial, the evi- 
dence adduced, and the points made and decided in its pro- 
gress, if exception be taken to the decisions. These do not 
become, necessarily matters of record—are not supposed to 
be within the knowledge of the Clerk who prepares the tran- 
script, and can be known to this Court, only by the bill of 
exceptions, certified by the Judge presiding at the trial. 

Applying these rules of practice, we reach the conclusion, 
first, that the defendant in error made a prima facie case in 
the Court below; and secondly, that for lack of evidence, 
We cannot adjudicate the points made by the plaintiff in 
error. The judgment below, therefore, stands affirmed. 

Let the judgment be affirmed. 
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H. MarsHaut & Company, plaintiffs in error, vs. WILuiay 
W. Jounson, defendant in error. 


1. Error being assigned upon a refusal of the Court below to grant in- 
junction in an equity case pending, if it appear that certain affidavits 
and letters, which were before that Court, as evidence, have not béen 
set forth in the bill of exceptions, nor attached to it as exhibits, but 
have been copied, by the Clerk, into the transcript, these will be re- 
jected by this Court as irregularly brought up. But if it appear from 
the bill and answer that the promovant was entitled to the injunction 
asked, the case will not be dismissed for this irregularity. 

2. Equity wiil enjoin one of several partners in a business enterprise, who 

' by the partnership contract, has undertaken to superintend and manage 
the business, from carrying on the same business, at the same place, 
in a separate establishment, for his sole benefit, even though there be 
no express covenant restraining him from so doing. 


When this case was. called in its order for a hearing, coun- 
sel for the defendant moved to dismiss the writ of error, on 
the ground that the bill of exceptions itself furnished evi- 
dence, that it did not contain all the evidence necessary to 
a clear understanding of the errors complained of. 

The motion was predicated upon the following statement 
of facts, viz : 

The decision excepted to was made upon an application 
for an injunction. The evidence before the Judge consisted 
of the bill, and the answer, together with various affidavits 
produced both by complainant and defendant, and also some 
letters offered by complainant. These affidavits are alluded 
to in the bill of exceptions, and the Judge in his certificate 
directs the Clerk to certify and send up a transcript of the 
record, ‘‘ including the affidavits,” without identifying them 
in any manner whatever. The Clerk sent up with the tran- 
script of the record cppies of several affidavits, but there 
was no competent a identifying them as the affida- 
vits which were before the Judge at the time he decided the 
application for an injunction. 


A. W. Haumonp & Son, for the motion. 


Hammond & Hoyt, contra. 














ATLANTA, JULY TERM, 1863. 501 


Marshall & Company vs. Johnson. 








In Equity from Fulton Superior Court. Decision made 
by Judge But, at Chambers, on the 5th of May, 1863. 


This was an application for injunction, based upon the 
facts and circumstances following, viz: 

H. Marshall & Co. were engaged in the manufacture, in 
the city of Atlanta, Georgia, of swords and sabres, for the 
Government of the Confederate States. In this work the 
proprietors needed a considerable quantity of brass castings, 
which it was somewhat difficult to procure. William W. 
Johnson owned and possessed a quantity of a peculiar kind 
of clay suitable for making the pots and crucibles necessary 
to be used in carrying on the operations of a brass foundry, 
and was also skilled in the practical business of such a 
foundry. On the first day of June, 1862, the parties en- 
tered into a written contract, of which the following is a 
copy, that is to say: 


“Memorandum of agreement made this the first day of 
June, 1862, between H. Marshall & Co., of Atlanta, and 
State of Georgia, of the one part, and William W. Johnson, 
of the same place, of the other part. Whereas, the said W. 
W. Johnson agrees to take the superintendence of the brass 
foundry, (known and recognized under the style of Marshall 
and Johnson) on the following terms: The said H. Marshall & 
Co. to provide the buildings for carrying on the said foundry, 
(with suitable furnaces and flasks,) free of rent. The said 
W. W. Johnson to provide free of costs all crucibles and 
pots for the melting of the brass, and to give all necessary 
attention to the management of said foundry. All fuel, 
stock, and everything connected with the working expenses 
of the foundry, wages, etc., to be provided and paid at the 
joint expense of both the said parties. The nett amount 
of profits of said foundry, after deducting all expenses, shall, 
once in six months, be divided between said parties in equal 
shares ; and all losses shall be borne in like manner. All 
work required by said H. Marshall & Co. to take precedence 
of all other work. All business of every sort and kind con- 
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nected with said foundry to be properly reported to the 
office of H. Marshall & Co. This article of agreement to 
continue in full force for two years, unless dissolved by mu- 
tual consent. “H. Marswaun & Co. [seat] 
“W.W.Jonnson. = [sEat].” 


Under this contract, Marshall & Co. furnished the neces- 
sary buildings with a furnace and flasks, and Johnson pro- 
vided crucibles and pots, and a foundry was put in opera- 
tion, the business of which yielded for a time a nett income 
of $2,000 per month. Johnson seemed then to become dis- 
satisfied with the partnership, and began to neglect its af- 
fairs, concealed the clay out of which the pots and crucibles 
were made, and conceived the project of establishing another 
and a rival foundry in the city of Atlanta, on his own ac- 
count and for his individual benefit. He alleged that the 
concern was too small to employ all his time, attention and 
capital. Marshall & Co. proposed to increase the number 
of furnaces, and enlarge the business of the partnership, the 
buildings being ample for that purpose ; but Johnson dis- 
sented, and proceeded to rent a building, and to take other 
steps to put his own foundry in operation. Marshall & Oo. 
then exhibited their bill in equity against Johnson, in which 
they allege the facts before stated, and pray an injunction 
restraining him from erecting and putting in operation the 
foundry for his individual benefit. 

The presiding Judge granted a rule nisi calling on John- 
son to show cause why the injunction should not issue as 
prayed for in the bill. 

The defendant filed his answer to the bill, in which the 
material allegations of the bill are admitted, and an effort 
made to excuse and justify his conduct. 

Upon hearing the rule, the Judge discharged it, and re- 
fused the injunction ; and that decision is complained of as 
error. 
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Hammonp & Hoyt, for plaintiff in error. 
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A. W. Hammonp & Son, contra. 
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By the Court.—JENKINS, J. delivering the opinion. 


When this case was called for trial, counsel for defendant 
in error moved to dismiss the appeal, for the reasons appear- 
ing in the statement. Counsel for plaintiff in error did not 
waive the evidence alleged in that motion to have come ir- 
regularly before this Court, but insisted that it was’ regu- 
larly here, and that he had a right to use it. 

Before entering upon the argument of the motion to dis- 
miss, counsel on both sides agreed to argue the motion and 
the bill of exceptions together—thus presenting at once to 
the view of the Court.the alleged irregularity, and the merits 
of the case. Had the former been urged separately; thereby 
precluding a consideration of the bill and answer, for ‘the 
reasons assigned in Callaway vs. Hopkins, decided ‘at the 
present term, (to which reference is here made,) we must in- 
evitably have sustained defendant’s motion. But the course 
pursued brought under review the merits of the case as pre- 
sented by the bill and answer, which were read, and which, ex 
concessis, were properly brought up. Then arose the ques- 
tion, whether or not there be enough alleged in the-bill and 
admitted in the answer to entitle the plaintiff in error tothe 
relief sought and denied by the Court below, If this ques- 
tion be answered affirmatively, why dismiss him ‘from. this 
Court for having irregularly brought here, in‘ the form of 
letters and ex parte affidavits of strangers to the record, 
evidence not at all material to his case?) Under ‘such ‘cir- 
cumstances, how can the defendant be’ prejudiced by the 
irregular presentation of immaterial evidence? The com- 
plainant was under no obligation to substantiate by aliwnde 
evidence what was alleged in the bill, and admitted in the 
answer ; nor was it competent:for the defendant tocontro- 
vert allegations so made and admitted. Ifthe bill and an- 
swer (unaided by alcéunde evidence,) disclose such equity as 


entitled the complainant to the relief sought, there was error 


inrefusingit. If not, defendant in error will gain more than 
he could take by the allowance of his motion, ‘viz: a judg- 
ment in his favor on the merits. Putting aside, therefore, 
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all affidavits, letters, etc., alleged to have been irregularly 
brought before us, we proceed to consider the case solely upon 
the bill and answer. 

The material facts thus established are these: On the 1s¢ 
June, 1862, the parties entered into an agreement (set forth 
in the statement) to establish and operate, for two years, in 
copartnership, in the city of Atlanta, a brass foundry ; each 
party being bound to do certain things, and being entitled 
to half the profits. Among other things, it was stipulated 
that the defendant in error shall give all necessary attention 
to the superintendence and management of said foundry. 

Each party so far performed his undertakings that the 
foundry was actually put into operation, and so conducted 
until April, 1863, (when this litigation arose,) that both 
allege a wish and purpose.to continue the business during 
the full term stipulated. But about the time specified, it 
was discovered that defendant in error, without consulting 
his partners, was about to establish in Atlanta, on his indi- 
vidual account, another brass foundry, which, it is alleged, 
must necessarily come in competition with the joint enter- 
prise. This is the grievance of which plaintiff in error com- 
plains, and the prayer is\that the defendant be enjoined 
from so doing. <A rule nisi was granted, requiring the de- 
fendant to show cause why the injunction should not issue, 
By way of showing cause, defendant filed his answer to the 
bill, and, after argument, the rule was discharged, and the 
injunction refused ; and to this ruling exception is taken. 
There ate other mutual altercations between the parties, but 

they appertain rather to the final hearing, than to the rule 
M8. 

These are the grounds upon which the defendant resists 
the prayer for injunction, viz: that he is not restricted by the 
articles of partnership from carrying on for his sole benefit, 
in a separate establishment, the same business, at the same 
locality ; that the limited operations of joint foundry are 
insufficient. to occupy his time, and that there is at Atlanta 
abundant demand for brass castings to furnish employment 
for both foundries. Qn the other side, it is replied, that 
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the articles of partnership do not limit the extent of the 
joint operations by specifying either the amount of capital 
or the number of furnaces to be employed. They stipulate 
that H. Marshall & Co. “shall provide the buildings for 
carrying on said foundry, with suitable furnaces and flasks, 
free of rent ;” that the said W. W. Johnson shall ‘ provide, 
free of cost, all crucibles and pots for melting the brass, and 
give all necessary attention to the management of said foun- 
dry.” Further, it is replied, that H. Marshall & Co., since 
the foundry went into operation, have actually enlarged the 
building and increased the number of furnaces, etc., and have 
proposed still further to multiply them, in order to meet the 
demands upon the foundry, which proposition the defendant 
has declined. " 

The facts having been ascertained, our inquiry is whether 
or not the intended proceeding of the defendant is inconsist- 
ent with the rights accruing to his partners from the articles. 

The silence of those articles regarding the extent of the 
joint operations is suggestive of an understanding, that it 
was to be regulated by the demand for brass castings at the 
point of location, and the means of the parties, severally, 
to furnish their stipulated contributions. The demand in- 
creasing, had Johnson required of Marshall & Co. additional 
furnaces, flasks, etc., to meet it, a reply in good faith, that 
they were without means to furnish more, would probably 
have exonerated them. So, on the other hand, had they, 
with a like increasing demand, offered to increase the num- 
ber of furnaces, etc., and required of Johnson a correspond- 
ing increase of crucibles, etc., an insufficiency of clay to 
justify such increase, and his inability to procure more, 
would have excused his non-compliance. The facts of the 
case, however develop a demand beyond the producing ca- 
pacity of the foundry, the ability and willingness of Mar- 
shall & Co., on their part, to increase that capacity, and the 
ability and refusal of Johnson, on his part, todo so. We 
are not called on to say whether, had this been the whole 
case, equity would have compelled Johnson, upon the ap- 
plication of Marshall & Co., to bring forward his contribu- 
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tion and enlarge the joint operations, or whether it would 
have left them to unavailing regret for having omitted to 
provide in the articles for this contingency. 

The gravamen of the Marshalls’ complaint goes much be- 
yond that. It is not simply that Johnson, having the 
means, refuses to increase. the capacity of the joint foundry, 
but that, in the face of that refusal, he proposes to employ 
his surplus means in the operation, for his sole benefit, of 
an independent rival establishment. Noris this all. They 
show that, by the articles of partnership, he is bound, du- 
ring its continuance, to superintend and manage its opera- 
tions, and may claim this power, as his exclusive preroga- 
tive. To this function appertains the acceptance or rejection 
of orders for castings, and the fixing of prices. 

If then, the joint foundry is to be operated under the ex- 
clusive management of Johnson, and alongside of it another 
of which he is the sole proprietor and manager, what is the 
predicament of the partners in the former. All orders for 
castings must go to Johnson. Of these some will be more, 
others less desirable, yet with Johnson alone would rest the 
distribution of them between the two. But suppose the par- 
ties giving orders should select the place where they should 
be filled, what elements would enter into their ‘choice ? 
Comparative prices and comparative qualtities of castings 
produced by the rival establishments ; yet these, in both, 
would depend upon the volition of Johnson. Would he 
be likely to maintain between the two, one of which ren- 
dered him half its profits, and the other the whole, a posi- 
tion of strict impartiality ? Under the circumstances, will 
equity hold one man, against his will, to trust another, to 
this extent. 

Had the separate enterprise contemplated by Johnson 
pre-existed, Marshalls would not have had the same induce- 
ment to embark in a joint rival one. It is not conceivable ’ 
that they would have done so, giving to Johnson the ample 
power he derives from the present articles. If not, shall he 
now be permitted, after entering into the agreement, and 
after the investment under it, to abstract a large portion of 
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the inducement influencing his partners—to change so ma- 
terially his relation to the joint business ? In the inception 
it was his interest that all possible prosperity should attend 
that adventure ; and herein was the security of his partners. 
Henceforth, if not arrested in his plans, his interest will be 
that it shall foster, and eventually give place to a new and 
single one set up by himself. He claims the right to have 
his time fully occupied, and avers that it is not so. To this 
there are two replies: first, that he may enlarge the joint 
foundry so as to occupy his time ; secondly, giving to the - 
partnership business all necessary time, he may employ the 
surplus in any way not prejudicial to it. But this is very 
different from employing his time and means in rivalry with 
it, and making himself the potent arbiter in that rivalry. 
It has been argued that the contract of partnership as con- 
strued thus to restrain the defendant is in ‘restraint of trade, 
and therefore illegal and void. We are ata loss to apply 
this proposition to the case, unless it be intended, that the 
competition resulting from two independent foundries would 
behefit dealers in their castings. If so, then all partnerships 
are illegal, because they prevent competition between the 
individuals composing them. The citation of Holmes vs. 
Martin, (10th Georgia, 505,) is unfortunate for the position. 
There this Court held, that ‘‘the distinction was early taken, 
and is established by an unbroken current of authorities, 
English and American, between such stipulations as are in 
general restraint of trade, and such as are in restraint of it 
only as to particular places. and persons, or for a limited 
time. The latter, if founded upon good and valuable con- 
sideration, are valid, while the former are universally pro- 
hibited.” It is a well established rule, that equity will in- 
terpose to restrain one partner from doing acts prejudicial to 
the interest of the others. Story’s Equity Jurisdiction, sec- 
tion 669. 

“Courts of equity will go further in cases of this sort, 
and restrain the partner from carrying on any trade or busi- 
ness which is inconsistent with the rights and interests of 
the partnership ; for the principles of equity will not permit 
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parties bound to each other, by an express or implied con- 
tract, to promote an undertaking for the common benefit, 
should any of them engage in another concern, which neces- 
sarily gives them a direct interest adverse to that underta- 
king.” Story on Partnership, section 178 ; Glassington vs, 
Thwaites, 1 Sim. & Stu., 124-123 ; Burton vs. Wookey, 6 
Madd. R., 367. 

We do not say that under all circumstances equity would 
restrain one partner from carrying on the same business at 
the same place for his individual benefit. It is of the very 
essence and spirit of equity jurisprudence, in the application 
of its benign principles, to scrutinize closely the circum- 
stances of each case. Should a case arise wherein it was 
manifest that such a proceeding, by one partner, did not 
prejudice the interest of fhe others, in the absence of express 
contract prohibiting it, equity would not interpose. Butin 
the case at bar, the position in the business given to John- 
son by the articles—the power conferred on him for weal or 
woe, and the corresponding obligation assumed by him, as 
effectually preclude him from setting up a private, rival es- 
tablishment, as would a distinct restrictive covenant. 

We therefore think there was error in refusing the injunc 
tion. 

Let the judgment be reversed. 





Wituiam Marxauay, plaintiff in error, vs. CLarxk How- 
ELL et al., defendants in error. 


1. Authority by the Legislature to the Inferior Courts of this State to 
establish small-pox hospitals, does not authorize those Courts to im- 
press private property of citizens. This power, to be exercised by 
individuals, etc., dues not arise by implication, nat must be specially 
conferred by te Legislature. 

2. Injunction to stay waste allowed as a matter of course. 


In Equity, from Fulton Superior Court. Decision made 
by Judge Bux, at Chambers, May Ist, 1863. 














— ~~ ae fae 














ENR eto 


‘ATLANTA, JULY TERM, 1863. 509 
Markham vs. Howell eé al. 








William Markham filed his bill in equity against Clark 
Howell, Powell Owen, Perino Brown, Edward Talliaferro 
and James N. Simmons, alleging that he owned and pos- 
sessed a tract of land, lying near the city of Atlanta, con- 
taining one hundred and fifty-five acres, eighty acres of 
which were cleared and under cultivation, and on which 
there is a dwelling-house, kitchens, negro houses, barns and 
stables ; that the place was of great value, and worth a 
large sum for rent ; that the defendants, about the 12th of 
January, 1863, took possession of the premises as a hos- 
pital for patients afflicted with small-pox, and continue to 
use the place for that purpose, depriving complainant of its 
enjoyment and use; that defendants, their servants and 
agents, had cut, and were still cutting, the timber from the 
place, consuming the lightwood, burning the rails, palings 
and boards on the premises, and otherwise greatly damaging 
the complainant. 

The prayer of the bill is, that the defendants be held to 
account for past injuries done to the premises, and be re- 
strained by injunction from further depredations, and from 
carrying to the premises any other persons diseased with 
small-pox. 

The presiding Judge granted a rule nisi, calling on the 
defendants to show cause why the injunction should not 
issue as prayed for in the bill. 

The defendants answered the bill, setting forth that com- 
plainant’s premises were first seized by the military autho- 
ties of the Post of Atlanta, Georgia, and used as quarantine 
grounds, to prevent the spread of small-pox in the city and 
surrounding country ; that subsequently, it become neces- 
sary to abandon the quarantine, and the premises were 
turned over by the military authorities to the defendants, 
who, in their character of the Justices of the Inferior Court 
of Fulton county, took possession of:the premises, and used 
the same, and are still using the same as a small-pox hos- 
pital, under an absolute and pressing necessity to prevent 
the spread of small-pox; that complainant’s premises were 
thus taken and used by defendants with his knowledge and 
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consent, and under an agreement with complainant that he 
would be satisfied if allowed to use all the buildings except 
the dwelling-house and half the kitchen, and also ee allowed 
to cultivate the cleared land ; that the defendants did pass 
an order allowing complainant thus to cultivate the land 
and use the building, which he had done, and was doing, 
when the bill was filed. 

The answer was supported by the affidavits of several 
witnesses. 

Upon hearing the application the presiding Judge granted 
the injunction so far as to restrain defendants from cutting 
timber, trees, etc., or burning rails, palings or boards, but 
refused it as to carrying other small-pox patients on the 
premises. 

Error ig assigned on this decision. 


Hammonp & Hoyt, for plaintiff in error. 
GARTRELL & HILL, contra. 
By the Court.—Lyon, J., delivering the opinion. 


This was a bill by the complainant against the defend- 
ants, Justices of the Inferior Court of Fulton county, to 
restrain them from the further use of the premises of the 
complainant as a small-pox hospital, alleging that it had 
been impressed by them for that purpose, and was then 
being so used, without authority of law and without the 
consent of the complainant. The bill also alleged that the 
defendants were, by their servants and employees, commit- 
ting divers acts of waste upon the premises, such as cutting 
down and removing the trees and timber growing on the 
same, burning the wood, pulling down, destroying and burn- 
ing the fences, etc., against all which complainant prayed 
an injunction, From the answer and accompanying affida- 
vits, read on the hearing of the motion for the injunction, 
in the Court below, it appears that the premises were first 
seized by the military authorities of the city of Atlanta, 
and used by them as a small-pox hospital, to which seizure 
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complainant had made no particular objection, but had made 
out and presented to the Commandant of the Post a bill for 
such use, etc., which had been paid by the proper authori- 
ties; that the military authorities had turned over the 
premises to the Inferior Court of the county, to be used in 
like manner, and that subsequently, and before the filing of 
the bill, complainant agd the defendants had had an inter- 
view on the subject, and an arrangement made, with which 
the complainant was satisfied, by which arrangement the - 
defendants were to continue to use the premises as a hos- 
pital;.or as quarantine: ground for small-pox cases. It also 
Appeared that the necessity for the seizure of this or some 
other place for this purpose was absolutely necessary. Upon 
this ground the Court below refused the injunction as to the 
further use of the premises for hospital purposes, but grant- 
ed an injunction as to the waste. 

These Inferior Courts of the several counties of this State, 
when small-pox made its appearance, were authorized by an 
Act of the Legislature to establish small-pox hospitals, etc., 
but not in that Act, or in any other, were they authorized 
by law to seize or impress the private property of the citi- 
zen, for that or any other purpose, without the consent of 
the owner. It is true that the private property of the cit- 
izen may be seized for a public use upon just compensation 
being made, but no individual corporation or tribunal can 
do so, or judge of the necessity, until special authority of 
law is given for that purpose, and. we should have reversed 
the judgment of the Court below on this ground, but for 
the agreement between complainant and defendants before 
the filing of the bill. By this agreement complainant assent- 
ed to the seizure, and in that way cured all past errors. 
That the defendants were authorized to establish a hospital 
did not confer the right to impress. This is too dangerous 
and extraordinary power to be conferred by mere implica-~ 
tion—it must be expressly granted, and must provide in 
the grant the mode of compensation, ete. 

2. The injunction as to the waste was properly allowed. 
There was no agreement or consent to this, nor any excuse 
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for it. Injunctions in cases of waste are granted as a mat- 
ter of course. ‘Smith vs. City Council of Rome, 19 Ga., 89, 
Let the judgment be affirmed. 
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PoLtLy JACKSON, mother and next friend of Mappy M., 
ANSELINA M., and RANDAL A. JACKSON, infants and ille- 
gitimates, plaintiffs in error, vs. BENJAMIN W. FINNEY 
and CHARLES RALy, as administrators of RANDAL Raty, 
deceased, defendants in error. f 


1, Forbearance by the mother to prosecute the putative father of bastard 
children under the bastardy laws of this State, constitutes a sufficient 
consideration to support a promise by such father, to pay money or 
settle property for the benefit of such offspring. 


Bill in Equity, in Wilkinson Superior Court, tried before 
Judge Iverson L. Harris, at April Term, 1868. 


The facts of this case are so fully stated’ by Mr. Justice 
Lyon, in delivering the opinion of the Court, that a.state- 
ment from the Reporter is wholly unnecessary. 


WINGFIELD, for plaintiff in error. 

BatLey and DEGRAFFENRIED, for defendants in error. 
v 

By the Court—Lyon, J., delivering the opinion. 


This was a bill filed by Polly Jackson, as the mother and 
next friend of Maddy M., Anselina M., and Randal A. Jack- 
son, infants and illegitimates, against Benjamin W. Finney 
and Charles Raly,as the administrators of Randal Raly, then 
lately deceased, in which it is alleged that the infant com- 
plainants are the illegitimate children of the defendant’s in- 
testate, and that the intestate, while in life, in consideration 
of his moral obligations to provide for his said offspring, as 
well also as of his legal liability so to do, under the bastardy 
laws of this State, and in further consideration that the said 
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mother of them would forbear to assert the rights of said in- 
fants under said laws, promised and undertook, in lieu of the 
provisions secured by said bastardy laws, to make said infant 
children his heirs-at-law, and that they should have all ,of 
his intestate property at his death, and that in consideration 
of such promise, the complainant, Polly, trusted thereto, and 
forbore to enforce said laws against him. Much more is 
alleged in the bill as to the anxiety of Randal Raly to secure 
this object in his lifetime, his affection fot the children, who 
were all that he had ; his declarations of what he was doing 
and intended for them, and that he had already employed 
counsel and taken certain initiatory steps to legitimatize 
them, etc., which it is not necessary to particularly notice. 
The bill prayed an account, and that the administrators be 
directed to turn over said estate to them in accordance with 
his agreement and promise. 

The defendants by their answer admit that their intestate 
acknowledged himself to be the father of two complainants, 
but denied that the youngest, Randal A., was his child, and 
they, in fact doubted whether any of the complainants were 
the children of their intestate, notwithstanding his declara- 
tions to the contrary. ‘The answer denies every other mate- 
rial allegation in the bill. 

On the trial, William A. Hall, a witness for the complain- 
ants, testified that intestate told him that he was going to 
Irwinton to employ a lawyer to have his property secured 
on his, the children of Polly Jackson, aud that said Raly 
did employ N. A. Carswell, Esquire, to institute proceedings 
to have these children legitimated and make them his heirs, 
and that he intended what he had for them. The witness 
had seen the children and the mother at Raly’s. In a sub- 
sequent conversation Raly said that some persons were trying 
to get her, Polly Jackson, to prosecute him, but she would 
not, and they cvuld not get her to do so, because she knew 
that he intended to give these children all the property he 
had. Raly said that the reason the woman did not prosecute 
him was, because she knew that he intended all he had for 
these children, that he had got into this trouble with this 

VoL, Xxx1lI—33. 
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woman and could never marry a respectable woman, and there. 
fore he intended to work for these children. He spoke of hig 
attachment to them and his purpose as before expressed, just 
three days before his death. 

Wesley King, another witness sworn for complainants,con- 
firms all said by the witness, Hall. On the 4th of July, be- 
fore Raly was killed, (he was killed on the last of July or 
first of August,) witness was at the house of Raly, and asked 
him what he intended to do with the children. Raly called 
up one of them, kissed it, and said that he was working for 
them, and that he intended to fix it so that he would give it 
all to them, that he instituted proceedings, and it would have 
been done but for the influence of Thomas Jackson, in pre- 
venting the mother of the children from signing some papers, 
but that it was still going on and he would do it yet. 

The original petition of Raly to legitimatize the children 
was also in evidence. The jury rendered a verdict for the 
defendant, and the complainants moved for a new trial on the 
following grounds: Ist. That the verdict is against and con- 
trary to evidence. 2d. Because the Court failed to charge the 
law. 3d. Because the evidence of one of the witnesses was that 
Raly told him that Polly would not avail herself of the right 
of prosecuting and compelling him to give bond for the sup- 
port of the children, because she knew that he intended to 
make them his heirs, and it further appeared that she did 
forbear, on that account, to avail herself of said legal pro- 
ceedings. Yet upon this state of facts, the Court virtually 
told the jury there was no agreement, inasmuch as the Court, 
on this branch of the case, charged the jury that any vague 
understanding of the parties did not amount to such a con- 
tract or agreement as a Court of Equity would enforce. 

4th. Because on the trial of said case, the Court remarked in 
the hearing of the jury, “ Colonel Wingfield, as this case is in 
the last resort, I will give you the chance to prove a contract 
if you can,” after plaintiff had closed his case. 

5th. Because the Court said in its charge, that forbearance 
to prosecute was no consideration, as any could prosecute that 
saw fit or proper. 
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6th. Because of newly discovered evidence. 

The newly discovered evidence reférred to as the basis of 
this ground, we suppose, is contained in an affidavit of Polly 
Jackson appended to the record, for the record contains noth- 
ing else that looks like newly discovered evidence, and no 
other reference is made to it. The affidavit states that Ran- 
dal Raly promised her in his lifetime, and many months before 
his death, that if she would not run the law upon him as 
father of her children, that he would take care of them, and 
that the children which he had by her should be his heirs; 
that she never communicated this fact to the counsel employed 
for complainant until since the trial, not knowing its value ; 
that she has been informed that Major Samuel T. Player, now 
in the Confederate army, will prove the same, and this was 
not communicated to her, or to her counsel, until since the 
trial.” The Court overruled the motion for a new trial, and 
this is the judgment complained of. 

As we are. constrained to send this case back for a new 
hearing, on account of misdirection by the Court to the jury 
in the matter contained in the fifth ground of the motion for 
a new trial, and as the record is imperfectly made up, and as 
the matters contained in the other grounds may be strength- 
ened, weakened or varied, perhaps, assuming an entirely dif- 
ferent shape, and if not, any comment upon them by us might 
improperly affect the merits of the cause in the trial below, 
and as, too, we are not fully agreed as to the propriety of 
ordering a new trial under the circumstances, I shall forbear 
a discussion of any except the ground on which our judgment 
is placed, 

By the fifth ground of the motion for new trial, it appears 
that the Court below instructed the jury that “ forbearance 
to prosecute was no consideration.” Understood with refer- 
ence to the case before them, as it must be, the charge means 
that a forbearance to prosecute the father of illegitimate chil- 
dren for bastardy, by the mother, does not constitute a con- 
sideration sufficient to support a promise or agreement by the 
father to give or secure property to such children to avoid 
such prosecution. 
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This charge is in conflict with several decisions of this 
Court on this question, and is, therefore, erroneous. Har. 
grove vs. Freeman, 12 Ga., 342; Davis vs. Moody and wife, 
15 Ga. “Such liability of the father, by statute, to support 
the bastard child, until it arrives at the age of fourteen, con- 
stituted a good consideration for any such settlement as it is 
insisted that he had made for the benefit of the girl he had 
wronged.” The case in the 12th was a promise for the ben- 
efit of the offspring; so also was McFarland’s case, decided 
at Macon, and not yet published, but which will make its 
appearance in the 32d volume. 

The Court in this case were agreed as to the principle here 
re-aflirmed, but one of its members, Judge Jenkins, did not 
think that the proof made out such a case as would have 
entitled the complainant to a decree, and that therefore no 
wrong had been done to the parties. I mention this fact in 
justice to Judge Jenkins, but for the reason already stated, 
shall decline to discuss the question made by it. 

Let the judgment be reversed. 


Judge JENKINS dissented from the judgment of a majority 
of the Court in this case, but did not furnish the Reporter 
with a dissenting opinion. 





OFFIcERS OF Court, plaintiffs in error, vs, Hines & Hoss, 
defendants in error. 


1. An attorney of a non-resident client is liable for costs where it can- 
not be collected out of the defendant. In other words, the second 
section of the Act of 1812, Cobb, 506, is in force in this State. 


Motion, in Dougherty Superior Court. Decided by Judge 
RicuarD H. Cuark, at the June Term, 1863. 


This was a motion to enter up judgment against Messrs. 
Hines & Hobbs, attorneys-at-law, under the following cir- 
cumstances, to wit: The defendants in error, as attorneys- 
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at-law, instituted various suits in the Superior Court of 
Dougherty county, in favor of plaintiffs who resided out ot 
said county. In all of said cases judgments were obtained 
in favor of the plaintiffs against the defendants. Writs ot 
fieri facias were issued from the judgments against the de- 
fendants, and returned nulla bona by the sheriff. 

A rule was then taken reciting these facts, and calling 
upon the defendants in error to show cause why judgment 
should not be entered up against them for the costs due on 
the several fi. fas. The defendants in error answered the 
rule, insisting that under the facts of the case they were not 
liable for the costs. 

The presiding Judge discharged the rule, and error is 
assigned upon that decision. 


SamMuEL D. Irwin, for plaintiffs in error. 
Vason & Davis, contra. 
By the Cowrt—Lumpx1y, C. J., delivering the opinion. 


The Court in this case held that the attorneys of non-res- 
ident plaintiffs were not liable for costs where executions had 
been issued against defendants, and nulla bona returned there- 
on, and his Honor, Judge Clark, quoted as his authority the 
judgment of the Supreme Court in Robinson et al., vs. George 
W. Jones, 30 Ga. Rep., 818. 

While the obiter dicta of the Court fully sustain the decision 
of the Judge, the case, I beg leave to remark, does not: 
What was that case? Mr. Downing, attorney of the plain- 
tiff, who resided out of the county of Muscogee, where the 
suit was pending, was offered as a witness to sustain the ac- 
tion. He was objected to on the ground of interest, being 
liable for costs, according to the first section of the Act of 
1812, Cobb, 505, if the cause failed. The Court sustained 
the objection, and this Court affirmed its judgment. 

The Judge who wrote out the opinion in that case, says: 
“We think Mr. Downing was an incompetent witness on 
account of his interest in the costs. The Act of 1812, in rela- 
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tion to the liability for costs, on the part of counsel for 
non-resident plaintiffs, Cobb’s Digest, page 505, consists of 
two sections creating different liabilities. The first section 
makes the attorney liable for costs whenever his client, being 
a non-resident plaintiff, is cast in his suit, and this section is 
left unaffected by any subsequent legislation.” (And under 
this section Mr. Downing was excluded.) 

The Judge continues: “The second section makes both 
the attorney and client—that client being a non-resident 
plaintiff—liable for costs whenever the plaintiff gains the 
case, but the defendant proves to be unable to pay the costs, 
This section is modified by the subsequent Acts of 1834 and 
1842, on the two next pages, soas to leave out the liability of 
the attorney in that class of cases. The result of all the Acts 
is, that the attorney of a non-resident plaintiff, as Mr. Down- 
ing was, is liable for costs if he fails to get a judgment against 
the defendant, and not liable if he succeeds.” 

It is apparent that the construction of the second section 
of the Act of 1812, as modified by subsequent legislation, 
was not called for by the case, and is, therefore, not binding 
authority upon this or any other Court. I am willing to 
admit that that construction received my sanction, though I 
have no recollection upon the subject. But understanding 
the law differently now, and stare decisis not standing in my 
way, I feel bound, as a matter of justice to public officers 
who are forced to perform the services required of them, with 
or without their consent, to reverse the judgment of the 
Court below, supported as it is by the obiter dicta of this 
Court upon a point not before it, nor necessary to its decision. 
Attorneys-at-law always protect themselves from liability by 
stipulating for the payment of costs in advance—sheriffs and 
clerks have no such privilege. 

Then how far has the second section of the Act of 1812 been 
modified by subsequent legislation? In 1834, Cobb, 506, the 
Legislature passed an Act prohibiting the officers of Court 
from demanding or receiving their fees until after judgment, 
and then to be raised by executions of plaintiffs from defend- 
ants if enough could be collected for that purpose, if not then 
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by a fi. fa. or ca. sa. issued under the order of the Court out 
of plaintiffs. 

Under this Act it was held in some of the Judicial Cir- 
cuits in the State, that the liability of attorneys as it existed 
under the second section of the Act of 1812, was repealed. 
Hence the Legislature of 1837, Cobb 507, passed an Act de- 
claring that no such repeal was contemplated by the Legisla- 
ture, and they fully re-enact and continue in force the said 
second section of the Act of 1812. 

In 1842, Cobb 507, 508, the Assembly re-enacted the Act of 
1834, in so many words, without the change of a letter or 
syllable, and the result is said to be (in 30th Georgia) to 
release the attorney of a non-resident plaintiff, who gets a 
judgment, from the payment of costs. To negative such a 
conclusion under the Act of 1834, which is precisely in the 
same words with the Act of 1842, the Assembly passed the 
Act of 1839, and for the Court to persevere in adhering to 
this construction would be highly disrespectful to the de- 
clared intention of the Legislature; to interpret the Act to 
mean one thing, which the authors of the Act say expressly 
was never contemplated by them, is an act of judicial dis- 
courtesy, of which no judicial tribunal having a proper respect 
for itself will be wilfully guilty. 

Let the judgment be reversed. 
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Mastin vs. Barnard. 





Gustavus L. Mastin, trustee for HARRIET BaRNarp, 
plaintiff in error, vs. NATHANIEL L. BARNARD, adminis. 
trator of JoHN D. BARNARD, defendant in error. 


1. Testator by a codicil to a will in which he had particularly defined 
the duties of his executors therein appointed, cuts down the portions 
of his daughters to a life estate with the remainder to their children— 
makes that life estate a separate one, and directs his executor to receive 
the daughter’s portions in trust for them—the nett increase only to be 
allowed by the executors for the comfortable support and maintenance 
of his daughters. It was also provided that the executors may allow 
to the husbands of the daughters the nett annual proceeds if they 
thought it prudent to do so. H., one of the daughters, married J. L, 
D., who was duly appointed trustee for his wife and her share of her 
father’s estate. The executors turned over the same to him and took 
his receipt as trustee therefor, and the husband managed the trust 
and appropriated the nett income during his life. On a bill filed by the 
succeeding trustee against the representative of the deceased husband 
for an account of the nettincome: Held, the executors could not have 
taken the daughter’s share of the estate as executors but as trustees; 
that the power given them in codicil to allow the husband the nett in- 
come was not a personal one, and that on the appointment of the hus- 
band as trustee and the executors accounting with him in that character 
his estate was not liable to an account for such of the nett income of 
his wife’s estate as he had received. 


Demurrer to a bill in equity, decided by Judge O. A. 
BULL, at November Term, 1862, of Troup Superior Court. 


The facts of this case are fully set forth in the opinion of 
the Court. 


B. H. Hitt, for plaintiff in error. 
Wa. DovucHErty, contra. 


By the Court—Lyon, J., delivering the opinion. 


David Moore, of the city of Huntsville, and State of Ala- 
bama, by his will, bequeathed the whole of his estate to his 
wife and children, and therein appointed three persons as his 
executors, who were authorized to sell certain lands when- 
ever it should seem to them proper and most to the interest 
ot his children; also, to continue in operation, all or any of 
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his plantations for the benefit of his children, and with the 
consent and approbation of the Court of Probate, and in the 
exercise of sound discretion, they may discontinue and break 
up any of them, and hire out the slaves and rent out the 
lands, if they shall believe it most to the advantage of his 
children ; and they were authorized to keep up all of his plan- 
tations, if they think it best for his children, until a division 
and distribution takes place; and in order to make the farms 
profitable, they, the executors, were authorized to purchase 
fence rail and necessary timber for the use of any of the plan- 
tations, and remove the hands from one place to another, or 
to buy timbered lands sufficient for the farms. The wife of 
testator had the rizht to draw her entire share at, the expira- 
tion of any one year; but she might, if she remained single, 
let her part of the estate remain in joint stock until the 
oldest living child, if a male, should arrive at lawful age, or 
if a female, until she should arrive at the age of eighteen and 
should marry, in which event, then a division should take 
place and their respective shares should be allotted to them 
respectively ; or should his wife,marry, then a division should 
be made allowing her part of the estate to be set apart for her 
use and delivered up by the executors, and the balance kept 
together until distribution be made among the children re- 
spectively. The executors also had power by and with the 
consent of his wife during widowhood to sell such of the 
negroes as proved refractory or habitual runaways, but not 
for slight or trivial causes. | 

‘They were requested to see that the children were raised 
to business habits, properly educated in a moral, religious 
manner, so as to make of the boys men of business, and use- 
ful members of society, and the females ornamental as well 
as useful members of society. They were prohibited from 
vesting any money of the estate in State. or railroad stocks, 
but were permitted to vest in United States stock to an amount 
not exceeding $100,000. 

By a codicil appended, the testator declared, “It is my 
will and desire that my estate, real, personal and mixed, or of 
any description whatever, which is intended for my daughters, 
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should vest in, and be held by, my executors, above men- 
tioned, or the survivor, in trust for the sole and separate use 
and benefit for my said daughters respectively, and should 
they, or either of them, marry, then the said shares to be for 
their sole and separate use, free from the control or manage- 
ment of their husbands, and not in any manner to be liable 
for their debts, the nett increase only to be allowed by my 
said executors for the comfortable support and maintenance 
of my said daughters and their families, and on the death of 
my said daughters, leaving children, the share of such 
daughter to be equally divided among her children: Pro- 
vided, that my said executors may allow to the husbands of 
my daughters the nett general proceeds of their shares, if they 
think it prudent to do so. Lastly, I hereby appoint George 
P. Brime and William J. Mastin (two of the executors) 
guardians of my children.” — 

Harriet, one of testator’s daughters, married John D. Bar- 
nard. The executors divided the estate, and turned over the 
share of Mrs. Barnard to her husband, who had been “ duly 
constituted the trustee for the said Harriet,” (allegation of 
the bill,) and who, “as such trustee, did receive from the 
executors the portion which, under said will, his wife, Har- 
riet, was entitled to, and gave said executors his receipt for 
such portion. Said John D. continued to discharge the du- 
ties of said office of trustee, receiving himself the annual 
proceeds, etc., until the — day of April, 1860, when he died.” 
Subsequently, Gustavus L. Mastin was appointed trustee to 
fill the vacancy, and he filed this bill against Nathaniel L. 
Barnard, as the administrator of the deceased trustee and 
husband, to compel him to account for such of the trust 
funds as had not been surrendered to the complainant, and 
to account for themett income arising from the use and appro- 
priation of the same by John D. Barnard in his lifetime. 

To so much of that bill as prayed an account for the nett 
income of the trust while in the hands of the deceased hus- 
band, the defendant demurred, and upon the hearing thereof 
the Court sustained the demurrer, and dismissed so much of 
the bill. To this decision the complainant excepted. 
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Upon the hearing before us, it was argued by counsel for 
plaintiff, that the executors of the will took and held Mrs. 
Barnard’s share of the estate as executors and not as trustees ; 
that the clause in the codicil giving to them, the executors, 
the power to allow to the husbands of the daughters the nett 
annual proceeds of their respective portions, if they should 
think it prudent to do so, was a personal one, and could be 
exercised by them alone, and’ if they failed to make the 
appointment in favor of the husband, he could never take it ; 
that it did not attach tu and follow the trust into the hands 
of whomsoever it might be transferred by operation of law 
or otherwise, and as these executors had not, in the exercise 
of the discretion given by the codicil, allowed the. husband 
1o take the nett income, his estate was liable to complainant 
for so much thereof as the intestate, in his lifetime, had re- 
ceived and appropriated to his own use. 

Were we to admit that the premises, stated in the argu- 
ment, were sound, it would not follow that the conclusion 
was a just one, because the executors having permitted the 
husband to be duly appointed the trustee of the wife and her 
share of the estate, and paid over to him, as such trustee, the * 
whole share of the wife—their assent to allow him to take 
the nett income must be presumed. But we think the premi- 
ses of counsel as unsound as his conclusion. The persons 
named in the will as executors, could not have taken and 
held the trust, created by the codicil, as executors, because 
the trust was to be executed after the property to which it 
attached had passed out of the estate by distribution, and 
became that of the distributee. Their duties, powers and 
title, as executors, ceased with the distribution of the estate, 
and if the property by distribution had passed into their 
own hands in any other right than as executors, such as dis- 
tributees, to hold in trust for the daughters of the testator, 
then they would hold in that new right, not as executors of - 
a will that has become by administration and distribution 
functus officio. It is true that the testator, in the codicil, de- 
clared that the share of the daughter “shall vest in and be 
held by his (my) said executors above mentioned or the sur- 


e 


s 








524 SUPREME COURT OF GEORGIA. 


Mastin vs. Barnard. 











vivor in trust,” etc.; but the term is used simply to designate 
the persons whom he desired to take upon themselves the ex- 
ecutions of this trust, as a more convenient expression than 
a repetition of their respective names would be. The portions 
assigned to the daughters were to go out of their hands as 
executors of his will into their hands as trustees for his 
daughters. Neither was the power of appointment created 
by this codicil a personal one—to make powers of this char- 
acter personal, the persons on whom it is conferred must be 
specially named, and not merely referred to as a class or 
virtute officit, as in this “my executors.” In such a case, the 
power is never personal. Again, the power here is coupled 
with a trust, and in that case it is immaterial whether the 
power is personal or not, for a Court of Equity will insist 
upon its execution, whether the person named exercises it or 
not. 

The object of the testator in conferring this discretionary 
power on his executors in executing the trust, was to secure, 
certainly, to his daughters, for the suitable maintenance of 
themselves and their families, out of the nett income of their 
shares. He evidently preferred that the husband should 
have the disbursement of it, but for fear that such persons 
might not be worthy of the trust, and that they might divert 
it from his intended purposes, he gives the trustees power to 
withhold and not allow it to go into their hands, unless they 
think it prudent to do so—that is, if the husband is a pru- 
dent and safe person to be charged with the means for the 
support of his family, then they may allow him to have this 
fund. The executors, feeling that Barnard was a proper 
person to be entrusted, not only with the nett income, but 
with the execution of the whole trust, decline to accept the 
trust themselves, and the husband is duly appointed, and 
they: turn over the whole fund to him, as trustee, and in do- 
ing so they allow him to take the nett income—it was pru- 
derit in their judgment to do so, and no doubt to the best 
interest of the whole trust fund. 

Let the judgment be reversed. 
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W. E. Perxrys and Danret Kerru, administrators, etc., 
plaintiffs in error, vs. Marian J. Kerra, defendant in 
error. 


‘1, P. some time after the intermarriage of his daughter with K., placed 
some slaves in their possession with the distinct agreement and under- 
standing between the father and husband, that the possession of said 
negroes shall not operate asa gift or otherwise vest title in the husband, 
but was for the separate benefit of the wife and such children as she 
might thereafter have, and that the father would at a convenient time 
execute a deed in writing conveying said negroes to the husband in 
trust for the purposes aforesaid. The husband died before the instru- 
ment was executed, and his administrator proposed distributing this 
property as a part of his estate: Held, that upon a bill filed for that 
purpose, a Court of Equity would restrain the administrator from con- 
trolling this property, and decree a conveyance from the father to the 
daughter, pursuant to the original agreement and understanding of the 
parties, the father not objecting thereto. 


In Equity, from Quitman Superior Court. Decision on 
demurrer, by Judge Joun T. CLARK, at the May Term, 1863. 


Mariah J. Keith filed her bill in equity, in Quitman Supe- 
rior Court against Williamson E. Perkins and Daniel Keith, 
as the administrators de bonis non of George W. Keith, de- 
ceased, in which she alleged, that in the month of October, 
1860, she intermarried with George W. Keith; that in the 
month of November thereafter, Williamson E. Perkins, her 
father, placed in the possession of her husband four negro 
slaves, with the express agreement and understanding by and 
between her said husband and father, that the negroes were 
given to him in his own right, but in trust for the sdle and 
separate use and benefit of the complainant, and such child 
or children as she might thereafter have, free from the debts 
or liabilities of the said George W. Keith, or any future 
husband of the complainant, and that at some convenient 
time in the future, her said father would execute a deed in 
writing, conveying the negroes to the said Keith in trust for 
the uses and purposes before stated; that the said George 
W. Keith, at the time of his marriage with the complainant, 
had three minor children by a former wife; that said chil- 
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dren were still in life and still minors; that the execution of 
the deed aforesaid was delayed from time to time, notwith- 
standing its execution was desired and repeatedly urged by 
the said George W. Keith until the 22d of January, 1862, 
when George W. Keith died; that Joseph H. Keith, a brother. 
of the said George W. Keith, obtained letters of administra- 
tion on his estate, and took possession of said negroes as 
the property of the said George W. Keith; that the said 
Joseph H. Keith died shortly thereafter, and Daniel Keith, 
the father of the said George W. Keith, obtained letters of 
administration de bonis non on said estate, and also-obtained 
letters of guardianship of the persons and property of said 
three minor children; that said Daniel Keith took possession 
of said negroes, and had them appraised as a part of the estate 
of said George W. Keith, and proposes to distribute said 
negroes amongst all the heirs of the said George W. Keith, 
and will soon make application to the proper Court for an 
order thus distributing them, unless restrained. 

The bill prays, amongst. other things, that the negroes may 
be vested in a trustee, and delivered to such trustee, for com- 
plainant’s separate use, according to the original agreement 
of the parties. 

The defendants set up a general demurrer to the bill for 
want of equity, which demurrer was overruled by the pre- 
siding Judge, and that decision is the error complained of. 


GeoraeE L. PEAVY, for plaintiff in error. 


STROZIER, representing WIMBERLY, for defendant in error. 


By the Court.—Lumpxiy, C. J., delivering the opinion. 


The capital defect in the argument of our young brother, 
if he will pardon the criticism, is, in treating this as a con- 
test between the husband, or representative of the deceased 
husband, and the wife or widow, instead of the father of the 
wife and his daughter, who are really the parties to the case, 
The argument is highly creditable to the research and indus- 
try of plaintiff’s counsel. The proposition assumed by Mr. 
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Peavy, and fully sustained by his authorities, need not be 
controverted for the purposes of this decision. 

It is contended that a Court of Equity will not enforce 
the execution of a voluntary contract. Concede this to be 
true, William E. Perkins, the father, is not resisting the bill, 
but on the contrary, is willing and desirous to settle this 
property upon his daughter, and any children which she may 
have, in fulfilment of his promise when he permitted the 
slaves to go into possession of her and her husband. 

Again, it is said that as between different volunteers a 
Court of Equity will not generally interfere, but will leave 
parties where it found them. In this case the practical appli- 
cation of this doctrine would be to turn over these negroes to 
Mr. Perkins, he having never parted with the title. He 
placed them in the possession of his son-in-law as a loan, 
temporarily, until a settlement could be made upon his 
daughter. 

Further, it is argued, that a parol agreement, after mar- 
riage, to make a settlement upon a wife, is nudum pactum, 
and that even a parol agreement before should be evidenced 
by writing, under the Statute of Frauds. 

‘This is not an agreement made by the husband either be- 
fore or after marriage, nor is it a contest between the wife 
and the children by a former wife of the husband. The 
property loaned by the father is found in the possession of 
the husband at his death. The administrator of the husband 
proposes to distribute it as a part of the husband’s estate, 
amongst his widow and the children. The widow interposes 
by bill, alleging that the negroes in dispute are no portion of 
the assets of her deceased husband’s estate. For that her 
father after her intermarriage with George W. Keith, placed 
the property in his possession, with the express understand- 
ing and agreement between the husband and father, that the 
possession should not operate as a gift to the said George W., 
or otherwise vest the title in him, but was for the separate 
benefit of the complainant and such child or children as she 
might thereafter have, and it was further stipulated by the 
parties, that at some convenient time thereafter, a deed should 
































528 SUPREME COURT OF GEORGIA. 
Perkins and Keith vs. Keith. 





a 








be executed in writing, conveying the property in trust to the 
said George W. Keith, for the purposes aforesaid. He died 
before the instrument was made. 

These facts being admitted, as they are by the demurrer, 
ought not the administrator of the deceased husband to be 
restrained from administering this property, and ought not 
the father to be decreed to execute a title pursuant to his 
promise ? 

But it is finally insisted, that in case of a portion secured 
by settlement, a distributive share in case of intestacy to the 
full amount of the portion, will be decreed a satisfaction, or 
more properly speaking, a performance, and if the distributive 
share is of less value than the portion, it will be decreed a 
performance pro tanto. 

Here, again, the controversy is considered between the wife 
and the deceased husband. What portion has he settled upon 
his wife, and what has a gift made to her by her father to do 
with any distributive shares which she may be entitled to 
from her husband’s estate ? 

In conclusion, we would state the law of this case to be 
this: The owner of an equitable title has the right to de- 
mand the conveyance of the legal title, 27 Georgia, Rep. 
372; and it is no objection in the administrator’s mouth, that 
the bill seeks the enforcement of a voluntary agreement to 
convey. 16 Ga. Rep., 49; 27 Ga. Rep., 36 ; 28 Ga. Rep., 
74; 1 White & Tudor’s Leading Cases, top page 176-8-9, 
216, 218, 219. 

Judgment affirmed. Let the defendants answer. 
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GaBriEL MAYER, plaintiff in error, vs. THomas H. Dawson, 
defendant in error. 


1. New trial sought on the ground of error in the verdict, refused on 
account of great conflict in the evidence. 


Motion for new trial, in Dougherty Superior Court. De- 
cided by Judge Ricuarp H. Ciark, at the June Term, 1863. 


This was an action brought by Thomas H. Dawson against 
Gabriel Mayer, to recover damages for an alleged breach of 
warranty of the soundness of a horse. 

The testimony adduced on the trial of the case in the Court 
below, developed the facts following, that is to say : 

On the first day of May, 1856, at Isabella, in the county 
of Worth, Dawson purchased a light-bay horse from Mayer, 
for which he paid the sum of $200 00, Mayer expressly war- 
ranting the horse to be sound. In behalf of the plaintiff 
there were five witnesses sworn, from whose testimony it 
appeared that on the day that the plaintiff bought the horse, 
or on the day after the trade, the horse was afflicted with a 
cough that indicated bellows or heaves; that the cough con- 
tinued to such an extent, and with such severity as to render 
the horse valueless. One of the witnesses, who had long 
been familiar with the diseases of horses, and the remedies 
applied for their cure, gave it as his opinion that the horse’s 
wind was permanently injured, and that the disease could not 
be cured. All of the plaintiff’s witnesses agreed that the 
horse breathed with difficulty, coughed constantly; and was 
worthless, ; 

In behalf of the defendant there were also five or six wit- 
nesses sworn, who testified that they knew the horse well, and 
that in their judgment he was sound. One of the defend- 
ant’s witnesses, who testified very strongly, was discredited 
on the score of general bad character, by one of the jurors 
who tried the case. 

When the testimony had closed, the presiding Judge 
charged the jury, amongst other things: ‘That if they were 
satisfied from the evidence that the horse was sound on the 

VoL, xxxI—34, 
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day of sale, although he may have become unsound on the 
day after the sale, the defendant was not liable on his war- 
ranty.” 

“ That the plaintiff must make out his case to the satisfac- 
tion of the jury; he must not leave it doubtful, either from 
the circumstances which surround it, or from the character of 
his witnesses.” 

“That the jury are not authorized to find according to the 
weight of probability only, and that the evidence should so 
preponderate in favor of the plaintiff as to satisfy the jury 
that he is clearly entitled to recover, or it is their duty to 
find for the defendant.” 

These instructions were given to the jury at the request of 
counsel for the defendant. 

The jury found for the plaintiff $200 00, with interest 
and costs of suit. 

Counsel for the defendant then moved for a new trial on 
the following grounds: 

1st. Because the jury found contrary to law. 

2d. Because the jury found contrary to the evidence. 

3d. Because the verdict is without evidence to support it, 
the weight of evidence greatly preponderating against it. 

4th. Because the jury found contrary to the charge of the 
Court, as hereinbefore set forth. 

5th. Because since the trial he has discovered evidence (of 
which he knew nothing before) by which he can abundantly 
support the witness which the plaintiff had attacked. 

Judge Allen, who presided at the time of the trial, granted 
the rule nisi for a new trial, but when it came on for a hear- 
ing before Judge Clark, he discharged the rule, and refused 
the new trial. 

This decision is the error alleged in the record. 


SamvuEL D. Irw1y, for plaintiff in error. 


Strozier & SMITH, contra. 
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Davis vs. The State of Georgia. 





By the Court—JENKINS, J., delivering the opinion. 


The error complained of is the refusal of the Court below 
to grant a new trial on account of error in the verdict. 

The charge of the Court to the jury was quite as favo- 
rable to the defendant as he could desire. It was eminently 
an issue of fact. ‘There was great conflict in the evidence, 
the solution of which was the province of the jury, and ‘we 
think the Court below very properly refused to disturb the 
verdict. The judgment is affirmed. 

Let the judgment be affirmed. 





JosepH A. Davis, plaintiff in error, vs, THe State oF 
GeroreiA, defendant in error. 


1, Statutory meaning of the term “‘ costs,’’ as applied to proceedings in 


Courts. 
2. Under the Act of April 17, 1863, entitled “‘ an Act to provide for the 


payment of expenses incurred under ‘an Act to prevent the spread of 
small-pox in this State,’ assented to December 11th, 1862,’’ the fees 
of the Solicitor General, representing the State, in an issue thereby 
directed, are not taxable in the bill of costs, to be paid by the claimant. 


Motion to tax Solicitor’s fees, in Dougherty Superior 
Court. Decided’ by Judge Ricoarp H. Ciark, at the June 


Term, 1863. 


Dr. Joseph A. Davis filed his petition in the Superior 
Court of Dougherty county, setting forth a claim against 
the State of Georgia for professional services rendered to pa- 
tients in said county afflicted with small-pox. The claim 
amounted, in the aggregate, to $3,200, some of the items 
being for moneys paid out by the petitioner for the small- 
pox hospitals in said county. 

The claim was tried by a special jury, upon proof sub- 
mitted, and the State was represented by L. P. D. Warren, 
Esq., Solicitor General of the Southwestern Circuit. The 
jury returned a verdict in favor of Dr, Davis for $2,746 60, 
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The Solicitor General moved to tax in the bill of cost, 
against the petitioner, his fee of ten per centwm on the 
amount recovered, which motion was allowed by the presi- 
ding Judge ; and the writ of error in this case is prosecuted 
to reverse that judgment. 


Vason, Davis & Company, for plaintiff in error. 





L. P. D. Warren, contra. 


By the Court.—J ENKINS, J., delivering the opinion. 


This is a proceeding under the Act of April 17th, 1863, 
entitled “an Act to provide for the payment of expenses 
incurred under ‘an Act to prevent the spread of small-pox 
in this State,’ assented to December 11th, 1862.” By the | 
last mentioned Act it is provided that the Inferior Court of | 
any county, in which small-pox may appear, are author- 
ized and empowered to provide a suitable hospital for such 
patients, and to furnish them with medical, and any other 
attention required. It is further provided “that said Court 
shall have all accounts (for services under said Act) properly 
audited, and forwarded to his Excellency the Governor, who 
shall draw his warrant upon the Treasury for the amount 
set forth in said account or accounts.” Very many of these 
accounts being considered exorbitant, the Legislature in 
April last passed the Act whose title is quoted above, 
whereby parties interested in them are authorized to file their 
petitions in the Superior Court or the county (wherein the 
services were rendered) as against the State, setting forth 
his claim, which shall be tried by a special jury upon proof. 
It is also provided that on the trial of such claims, the State 
shall be represented by the Solicitors General of their re- 
spective circuits in which they may be tried ; “ the cosr to 
be paid by the claimant in all cases.” 

The case before Court was one of this class, and the jury 
found for the claimant a less amount than he claimed. The 
Court below decided that the Solicitor Genétal defending 
the State was entitled to ten per cent. upon the amount 
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found to be due, and ordered that that sum be taxed in the 
pill of costs against the claimant; the claimant excepted, 
and the correctness of this ruling is the sole question pre- 
sented by this record. 

1. The term “ costs,” as applied to proceedings in a Court 
of Justice, has, in the acceptation of the profession, and by 
the practice of all Courts in Georgia, a well understood 
meaning. It includes all charges, fixed by statute, as com- 
pensation for services rendered by officers of the Court in the 
progress of the cause. 

2. It does not embrace fees, to which counsel prosecuting 
or defending may be entitled by contract, express or implied, 
between them and their clients. No reason occurs to us, 
why a different rule should be applied where the State vol- 
untarily becomes a party litigant. This obvious construc- 
tion is moreover commended by its consonance with the 
justice of the case. Unless constrained by express enact- 
ment, or necessary implication, we would not be justified in 
imposing this burthen upon a party, driven by the State 
into the Courts to obtain compensation for services rendered 
by authority of law. 

We think the ruling of the Court was erroneous, and 
must be reversed. 

Let the judgment be reversed. 





N. A. Harper & Company, plaintiffs in error, vs. Joun T. 
Howarp and others, defendants in error. 


1, When A draws on B an accommodation acceptor, promising to place 
means in his hands to meet the draft, payable at bank at its maturity, 
and stipulating, in case of failure, to pay him ten per cent. on the prin- 
cipal and interest of the draft, as stipulated damages: Held, That this 
is not a penalty, but that the agreement of the parties may be inferred. 


Assumpsit, in Terrell Superior Court. Tried before Judge 
Joun T. Cuark, at May Term, 1863. 
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This was an action brought by N. A. Hardee & Company 
against John T. Howard, John B. Vanover, and John T. 
Sims, to recover the principal, interest, and stipulated dam- 
ages, due on the following draft and agreement, to-wit : 


“ Dawson, Ga., 30th May, 1860. 
‘Five months after date, pay to the order of 8. R. Wes- 
ton, agent, at the Merchants & Planters’ Bank, of Georgia, 
at Savannah, Ga., $2,370 85, for value received, and charge 
the same to the account of your obedient servants. 
“Joun T. Howarp. 
“J. B. VANOVER. 
“ Joun T. Sims. 
“To Messrs. N. A. HarpEe & Company.” 


‘TI hereby promise and agree with the acceptors of the 
above draft, that if I fail to send to them, in time, cotton 
sufficient to satisfy the same at maturity, then, and in that 
case, I bind myself, my heirs, executors, administrators and 
assigns, to pay to the said acceptors ten per cent. upon the 
principal and interest of the aforesaid draft, as stated and 
liquidated damages therefor. 

“ Joun T. Howarp. 
; “J. B. VANOVER. 
“ Joun T. Sims.” 


When the case was called up and ready for a hearing, 
the plaintiffs introduced in evidence the draft which had 
been accepted and paid by them, together with the agree- 
ment aforesaid, and closed. 

The presiding Judge instructed the jury that the written 
agreement to pay the ten per cent. damages was not binding 
upon the defendants ; and the jury returned a verdict in 
accordance with the instructions. This charge of the pre- 
siding Judge is the error complained of. 


D. A. Vason, for plaintiff in error. 


P. J. SrrozieEr, contra. 
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By the Court.—Lumpkin, C. J., delivering the opinion. 


The law applicable to this case has already been stated in 
the case of Sutton against Howard, decided at this term. I 
must add that whether the sum stipulated to be paid in c&ses 
of this sort is to be considered a penalty or as liquidated 
damages—does not depend upon what the parties designate 
the contract, but Courts are to gather their intention from 
the whole instrument taken together, and construe it ac- 
cordingly. 

In Sainter vs. Ferguson, 7 C. B., 716-728, where the 
agreement was ‘in consideration that A, of M, surgeon, will 
engage the undersigned, B, as assistant to him as surgeon, 
I, the said B, promise the said A that I will not at any 
time practice as surgeon at M, or within seven miles thereof, 
under a penalty of £500,” this was held to be liquidated 
damages. Coleman, J., said: ‘“‘Although the word ‘penalty’ 
—which would prima facie exclude the notion of stipulated 
damages—is used here, yet we must look at the nature of 
the agreement and the surrounding circumstances to see 
whether the parties intended the sum mentioned to be a 
penalty or stipulated damages. Considering the nature of 
this agreement, and the difficulty plaintiff would be under 
in showing what specific damage he had sustained from de+ 
fendant’s breach of it, I think we can only reasonably con- 
strue it to be a contract for stipulated and ascertained 
damages.” 

So, on the other hand, the mere use of the words “liqui- 
dated damages,” is not decisive against the sum being held 
to be a penalty. Kemble vs. Farrer, 6 Bingham, 141. 

I repeat what was said in Sutton vs. Howard, namely : 
That the mere largeness of the sum fixed will not, per se, be 
sufficient to hold it to be a penalty. 

What is this agreement ? Messrs. John T. Howard, J. 
B. Vanover, and John T. Sims, drew on’ Messrs. N. A. 
Hardee & Company, in favor of 8. R. Weston, agent, a draft 
for $2,370 85, payable at the Merchants & Planters’ Bank 

of Georgia, at Savannah, promising and agreeing with the 
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acceptors that if they failed to send them in time cotton 
sufficient to satisfy the same at maturity, then, and in that 
case, they bind themselves, their heirs, etc., to pay to the said 
acceptors ten per cent. on the principal and interest of. the 
aforesaid draft, as stated and liquidated damages therefor. 
The contract is violated—the cotton is not sent—the accep- 
tors have to pay the draft, and they now sue to recover the 
principal and interest of the draft—with ten per cent. thereon 
, —to indemnify themselves. Is the sum fixed by the parties 
for this purpose unreasonable ? How can the plaintiffsshow . 
what specific damage they have sustained from: the defend- 
ant’s breach of the contract ? 

We think this a stronger case than that of Sutton vs. 
Howard. In that case, there was a technical rule apparently 
in the way, to-wit: that where the payment of a smaller sum 
is secured by a larger, the sum agreed for must always be 
considered as a penalty. No such difficulty exists in the 
present case, and we endeavored to show that rule, as broadly 
laid down in the books, required modification. and really, 
when properly understood, was not in the way in that case. 

We hold, therefore, that the presiding Judge misdirected 
the jury upon the point of law involved. 

Let the judgment be reversed. 





Lewis G. Surron, administrator, etc., plaintiff in error, vs. 
JoHn T. Howarp, James Henperson, and Wm. H. 
Turner, defendants in error. 


1. The intention of the parties is mainly to be considered in determining 
whether an agreement is a penalty or liquidated damages. 

2. Courts will not relieve against liquidated or ascertained damages, un- 
less it would be unconscienable and oppressive to enforce them. 


Assumpsit, in Terrell Superior Court. Tried before 
Judge Joun T. Cuark, at the May Term, 1863. 


This was an action brought by Lewis G. Sutton, as the 
administrator of Thomas J. Johnson, deceased, against John 
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T. Howard, James Henderson, and William H. Turner, to 
recover the sum specified in a written agreement, of which 
the following is a copy, to-wit : 


“* ALBANY, ‘June 15th, 1857. 
“J, John T. Howard, have this day purchased of Thomas 

J. Johnson his plantation, some stock, and growing crop on 
said plantation, in Dougherty county, at the price of $13,000. 
The inducement to which trade by the said Thos. J. John- 
son is, that he shall have that sum in cash, in hand, 
promptly, on the Ist day of January next, which it is my 
contract and obligation to do at that time ; and in case I 
should, from any cause or circumstance whatever, fail to pay 
promptly on the day it matures a note which I have this 
day given, in part payment of said purchase money, for the 
sum of $7,650, due and payable to the said Thomas J. John- 
son, or bearer, at the agency. Marine Bank, Albany, Ga., on 
the Ist day of January next, to which note James Hender- 
son and Henry Turner are securities, then, and in that 
event, as a compensation for any loss he may sustain by not 
getting the money promptly according to the terms of the 
contract, we, or either of us, promise to pay the said Thomas ' 
J. Johnson the further sum of $2,000, in addition to the 
said sum of $7,650, it being considered by the said Johnson 
and Howard as the difference between cash and credit in a 
trade of this amount ; and in case the said note for $7,650 
is promptly met, on the day it matures, then this note or 
obligation is to be void and of no effect. 

“‘Joun T. Howarp. 

“‘ JamMES HENDERSON. 

“Wma. H. Turner. 

“Test: Sam. D. Inwin, Notary Public. [seau.]” 


When the case was called for a hearing, the plaintiff of- 
fered this written agreement in evidence, and upon objec- 
tion being made thereto on the ground that the same was 
“illegal, usurious, and void, that it was in the nature of a 
penalty or forfeiture, and not damages liquidated and agreed 
upon by the parties,” the presiding Judge repelled the evi- 
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dence, and awarded judgment of non-suit against the plain- 
tiff. Error is assigned on that decision. 


S. D. Irwin, for plaintiff in error. 


Strozier & Smita, contra. 


By the Court.—Lumpxiy, C. J., delivering the opinion. 


Mr. Brown, in his Commentaries upon the Common Law, 
remarks, that “in written contracts, whether special or 
simple, giving rise respectively to actions of covenant and of 
assumpsit, it not unfrequently happens that the parties 
themselves assume to define the precise amount of liability 
which shall be incurred for breach of contract. If so, and 
it appears that the amount thus specified is really intended 
as liquidated (or ascertained) damages, the jury will be re- 
lieved from any inquiry touching the amount of compensa- 
tion to be awarded to the plaintiff, but will, under the direc- 
tion of the Judge, find the precise sum agreed upon and stip- 
ulated to be paid by the parties.” (Page 634.) 

We apprehend this extract contains the law of this case, 
and that to the rule thus laid down there should be appended 
this qualification, to-wit : that in case of an unconscienable 
and oppressive bargain, the jury is sometimes allowed to 
disregard the precise terms of the agreement actually con- 
cluded, and to give fair and equitable damages. 

Who can read the contract between Johnson and Howard 
and doubt what was the intention of the parties? The 
‘property sold by the former to the latter was estimated, at 
a credit sale, to be worth $15,000; at a cash sale, $13,000. 
The one party sells and the other buys with this under- 
standing. The purchaser fails to pay cash, as he agreed to 
do. Nowif it be true that where a person makes a contract 
and breaks it he must pay the whole damage sustained, is it 
not right that Howard should pay the $2,000 ? 

Again: if where a party sustains a loss by reason of a 
breach of contract he is, so far as money can do it, to be 
placed in the same situation with respect to damages as if 


- 


























ATLANTA, JULY TERM, 1863. 539 


Carrol et al., vs. Gillion. 








the contract had been performed, is not Johnson entitled to 
the $2,000 ? 

Is the sum of $2,000, the difference between cash and’ 
credit in the sale of property amounting to $15,000, so un- 
conscienable and oppressive as to require the Courts to re- 
lieve against it? It is not disputed, indeed the books are 
full of cases, that if the contract had been for $15,000, to 
be discharged upon the prompt payment of $13,000, that 
it would have been valid. Is there any difference in prin- 
ciple between that case and this ? Indeed, was not that sub- 
stantially the contract between the parties ? 

Believing, as we do, that the $2,000 was not a penalty, 
and having nothing of the semblance of usury, but that the 
sum agreed upon by the parties to compensate Johnson for 
his damages for want of prompt payment, and that said 
amount is not so unconscienable and unreasonable,as to be 
relieved against by the Court, we reverse the Circuit Judge 
for rejecting the instrument sued on and awarding a non-suit. 

Let the judgment be reversed. 





GEORGE CARROL, ef al., plaintiffs in error, vs. JoaB J. GIL- 
LION, defendant in error. 


1. Declarations of a tenant in possession made at the time of taking 
possession or while in actual occupancy to explain the character and 
extent of his possession, are admissible as parts of the res geste, but 
when they constitute a narrative or a statement of a past transaction, 
they are in admissible. 

2. Getting rails, boards, shingles, basket wood, and timber for building 
houses, from a woodland or unenclosed lot, are not such acts of own- 
ership as will constitute adverse possession. > 

3. Extending an enclosure onadjoining land over the line of another lot 
some ten or fifteen feet, and taking within such enclosure a strip of 
land of that width, and running half across the lot under a claim of 
title, is not that open, notorious and important adverse possession, as 
would ripen into a title? 


Ejectment and motion for new trial, in Dougherty Supe- 
rior Court, decided by Judge CLark, at June Term, 1863. 
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For the facts of this case, see the opinion of the Court. 
L. P. D. WarRey, for plaintiff in error. 

P. J. Srrozrer, for defendant in error. 

By the Court—Lyon, J., delivering the opinion. 


This was an action of ejectment for the recovery of lot of 
land, No. 139, in the third district of Dougherty, by the heirs- 
at-law of John Guyton, deceased, who were shown to be his 
widow, Ann Guyton; his daughter, Tabitha Guyton, and two 
deceased sons, Charles Guyton, represented by George Carrol, 
as his administrator, and Thomas N. Guyton, represented by 
Elvira L. Guyton, as administratrix, and Francis Thomas, 
as administrator, on his estate. The plaintiff put in proof a 
grant from the State of Georgia to Matthew Favor ; a deed 
from Matthew Favor to Richard J. Willis; deed from Richard 
J. Willis to Thomas Baber, and a deed from Thomas Baber 
to John Guyton, all recorded ; letters of administration on 
the estate of Charles Guyton to George Carrol, and letters of 
administration on the estate of Thomas N. Guyton to Elvira 
L. Guyton, and Francis Thomas. The locus being admitted 
the plaintiff closed. 

Defendant offered one W1LLIAM S. JARVIS as witness, who 
testified that he knew the lot of land and had been acquainted 
with it for a long time; that Joab J. Gillion, the defendant, 
first went into possession of said land in April, 1845, and 
cleared and enclosed ten or fifteen feet over the west line of 
the land ; that Gillion told him he bought it at Newton at 
that time, and that his possession began at that time, and 
that he claimed the whole lot of lapd from that time to the 
present ; that he used the land for getting rails, wood and 
timber, for any purpose he wished, as men usually use their 
wood lands; that he (Gillion) enclosed the ten or fifteen feet 
for the express purpose as he said of taking possession of the 
lot of land, and that Gillion cultivated from that time to the 
present, and that he had every year gathered the crops off of 
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aid lands, and that the enclosure extended about half way 
down the land line. 

Cross-Examined—Said that he had known the land since 
1845, after Gillion said he had bought it at Newton, and 
that he took possession of it to claim it under said purchase; 
that he used it for cutting timber for rails, wood and other 
purposes ; that it was not used to cut such timber off wild 
lands adjoining owner’s plantation ; that the witness was a 
mere boy, sixteen or eighteen years old, in April, 1845; he 
had seen the numbers first in 1845, and had seen them seve- 
ral times, and constantly since that time, and had seen the 
blazes on the lines; did not recollect what kind of trees the 
numbers and blazes were on; did not know whether they 
were on old or dead or live or green trees; but they (the 
numbers) looked old like they had been there a long time 
and had not been cut down, and did not know whether they 
were dead or green trees ; had given his answers to interro- | 
gatories in this case; does not recollect that he swore in 
those answers that he had never seen the numbers on the 
land, and don’t recollect either that he swore in his answers 
to these interrogatories that the first land enclosed in said lot 
by Gillion, was in 1853; that he helped Gillion to clear the 
first land he ever cleared on said land; that he is the nephew 
of Gillion; has been living in Terrell county for about three 
years, bit was now in the act of moving to Dougherty county 
to settle on land of Gillion, near to the land in dispute ; that 
in 1853, witness helped Gillion to clear or enclose about 
one hundred acres on the west side of said land; that said 
land was worth $20 per acre, aad $2 per acre for rent, and 
it was worth about $10 per acre to clear the same; Charles 
W. Roby ran away from Baker county about 1845. 

Defendant introduced and put in evidence a deed from 
Charles W. Roby, as Tax Collector of Baker, for said lot of 
land to Joab J. Gillion, he being the purchaser thereof at the 
sale of said lot, on the first Tuesday in April, 1845, before 
the court-house door at Newton, in Baker, for taxes that had 
been assessed by said Roby, as Tax Collector and Receiver for 
Baker county, on and against said lot of land for the years 
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1839, 1840, 1841, 1842, 1843 and 1844, for the aggregate 
amount of eight dollars and seventy-one cents, as for taxes 
in arrears and unpaid by said lot for said years. The land 
was knocked off in parcels to Gillion, at the aggregate sum 
of twenty-two dollars and fifty cents, and for this considera- 


tion the deed was made. 
Defendant also put in evidence a notice published in the 


Georgia Courier, of which the following is a copy : 








“GEORGIA, BAKER Counry. 
To all persons concerned : 

You will please take notice that I do hereby charge and 
assess taxes and double taxes on lot of land Number 139, in 
the 3d district of Baker county. The amount of taxes due 
are from the year 1838 to the year 1844. The owner will 
please take notice that I will issue an execution for the amount 
of taxes due thereon on the 1st day of October, and shall 
proceed to sell the same in terms of the law. 

Given under my hand this, the 16th day of November, 


1844, (Signed) 
CHARLES W. Rosy, T. R. 


November 16, 1844.” 


Plaintiff, in rebuttal, put in answers of William S. Jarvis 
to interrogatories sued out by defendant. He knew lot of land 
139, in third district of originally Early, now Dougherty, 
county, and has known it for the last fifteen years ; that J. J. 
Gillion is in possession of it, and went into possession of it, 
to the best of his recollection, some time in April, 1845, He 
used the timber of said land,for building, for boards, shingles, 
for baskets, for various other uses, before he settled on said lot; 
he has since settled on said lot of land, and has enclosed some 
hundred or more acres of land, and has some fifty acres or more 
in cultivation; he has all the time claimed it in any way he saw 
proper ever since he bought it at Newton; said he had bought 
it when he came home, and said that his possession com- 
menced at that time, which was in April, 1845, and that he 
has never been out of the possession since he bought the said 


land. 
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Answers to Cross-Interrogatories.—In answer to the ques- 
tion, what he calls posssession, and how many and sizes of , 
the houses, and amount of timber cut off said land, he an- 
swers: “to have and to hold, and to use in any way he 
chooses; has built eight houses; witness does not know the 
sizes of the houses, but large enough to live in, and were 
put up out of logs, and by hand.” There was considerable 
cut off the land, and for the purposes already stated in the 
second interrogatory. 

To the 2d cross-interrogatory he answers: “ That there was 
some hundred or more acres enclosed on the west line of said 
lot, enclosure running north and south ; he is acquainted with 
the lines of said land, but never saw the numbers; the first 
land was enclosed on said lot in 1853; that Gillion moved on 
said land in 1853; there was a house, and some two or three 
acres, well and orchard, on said land before Gillion bought 
it; he moved on it some time in 1853.” Executed 25th 
May, 1858. 

Plaintiff also put in evidence the depositions of Charles 
W. Horn: “ He had seen lot of land No. 139, in 3d district 
of Dougherty county, saw it first in the summer of 1852; Mr. 
Joab J. Gillion claimed to be in possession of it at the time, 
showed it to me, and said he had bought it at tax collector’s 
sale some years previous; judging from the course of the lines, 
as pointed out to me by Mr. Gillion, and the course and shape 
of the cleared land adjoining, my opinion was, and still is, 
there was little or no open land on the lot at that time. 

To the Cross-Interrogatories.—“ That Joab Gillion claimed 
to be in possession of the lot, said he had bought it some 
years previous to that time, and had held it in possession 
ever since, but the length of time not recollected ; said he 
thought his title a good one, or as good as anybody else’s, and 
he should not give up the possession of the land unless com- 
pelled to do so; does not recollect to have seen any acts of 
ownership having been exercised by Joab Gillion, or any one 
else, over the lot at that time, except as stated in my answers 
to the direct interrogatories; the clearing on the land adjoin- 
ing extended a little across the line. 
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Defendant re-introduced W1LLIAM 8. JARVIs, who swore: 
That if he testified in a set of interrogatories previously exe- 
cuted in this case, that the first clearing made on the land in 
dispute was in 1853, it had reference to the one hundred 
acres. cleared, and not to the ten or fifteen feet inclosed by 
Gillion in 1845, and that he, witness, did help Gillion to clear 
the one hundred acres in 1853, and that he then saw the 
number on the corner tree, but saw no number on the line 
tress, but did see places on the line trees inside of Gillion’s 
inclosure of 1845. 

The jury returned a verdict for the defendant, and plaintiff 
moved for a new trial on the grounds: ° 

1. That the Court erred in allowing the witness, William 
S. Jarvis, to testify that Joab J. Gillion told him that he 
bought the land at Newton, in April, 1845, and that his pos- 
session of the land began then, and also in allowing the say- 
ings of said Gillion as testified to in the interrogatories of 
Jarvis and C. W. Horn. 

2. Because the Court erred in admitting in evidence, before 
the jury, the deed from Charles W. Roby, Tax Collector, to 
Joab J. Gillion. 

3. Because the Court erred in allowing to go in evidence 
the advertisement in the Courier. 

4, Because the Court erred in charging the jury that the 
declarations of the defendant, while in possession, was evi- 
dence, and that if the jury believe that Gillion said that he 
had been in possession of the land since 1845, and that there 
was a clearing upon the lot, then it was adverse, and if con- 
tinued for seven years, under a deed, then said possession will 
ripen into title. 

5. Because the Court erred in charging the jury that the 
tax laws of the State have nothing to do with the matter. 

6. Because the Court erred in refusing to give the follow- 
ing charge to the jury: ‘That to enable the defendant to 
defend his title and possession, under the Statute of Limita- 
tions, his color of title, and possession under it, must have 
been in good faith, and such possession as would have been 
discovered by any one going on the land, and a mere pretence 
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at possession, or by fraud to make the statute commence, to 
the aid of a title not good, and not obtained in good faith, can- 
not avail the defendant,” the Court refusing to give the latter 
part of said charge, beginning at the words, “ and mere pre- 
tence at possession ” to the end of the request. 

7. Because the Court erred in refusing to give the follow- 
ing charge to the jury: “ That to avail himself of the Statute 
of Limitations, the defendant must have purchased in good 
faith, and have taken possession in good faith under the pur- 
chase, to benefit himself, and not merely to patch up an 
illegal and fraudulent title by the Statute of Limitations,” the 
Court having refused to give in charge the latter part of said 
request, beginning at the words “and not merely to patch 
up,” and to the end of the request. 

8. Because the verdict was contrary to evidence and law. 

9, Because the verdict was contrary to evidence and the 
principles of justice and equity. 

10. Because the verdict of the jury was contrary to the 
charge of the Court in this, to-wit, that the Court charged 
the jury, that to enable the defendant successfully to de- 
fend his possession and title, under the Statute of Limita- 
tions, his possession must have been so open, obvious and 
notorious, as that the owner, on going on the land, must have 
seen that the defendant was in possession claiming as owner. 

On the hearing of the motion to make the rule absolute, 
the Court allowed the same, and ordered a new trial on the 
grounds : 

1, That the jury found contrary to the charge of the Court 
upon the point that defendant’s possession must be so open, 
obvious and notorious, as that the owner, on going on the 
land, must have seen that the defendant was in possession 
claiming as owner, as the evidence does not sufficiently demon- 
strate such a possession as to warrant a finding in favor of 
defendant. 

2. That the finding was contrary to law in this, that the 
possession of a strip of land of from ten to fifteen feet within 
the enclosure, mainly on the adjoining lot, and running down 
for half the length of the lot of land, which possession was 

VoL, xxxuI—35, 
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sustained by conflicting testimony, is not such an open and 
notorious possession as will be protected by the Statute of 
Limitations. 

3. That the Court erred in admitting in evidence the say- 
ings of Joab J. Gillion, the defendant, to Charles W. Horn, 
as to the length of time he had held possession. 

To this decision of the Court below the defendant excepted, 
and brings the question before this Court for review by bill 
of exceptions, 

There being no doubt as to the plaintiff having the true 
paper title for the premises in dispute, they were entitled to 
recover, unless the defendant succeeded by proof in establish- 
ing such a statutory title in himself as to bar that recovery, 
Did he do that? and that is the real question made by this 
record. 

Quite a number of grounds are made in the motion for the 
new trial, as to the admission of evidence, charges to the jury, 
and refusal to charge as requested. It is unnecessary to notice 
each one of them, for all may be reduced to the two follow- 
ing questions : 

1. Were the declarations of defendant, as testified to by the 
witnesses, Jarvis and Horn, as to his, defendant’s, purchase 
of the premises, that he was in possession, and had been for 
such a length of time, admissible as evidence ? 

2. Did the evidence make out a statutory title in the de- 
fendant for the land in controversy ? 

Ist. As to the declarations of the defendant—all those 
declarations that were made at the time of taking possession, 
or while in the actual possession, explaining the nature of 
his possession, and his intent in such occupancy, are admis- 
sible as parts of the res geste, but such as constitute a narra- 
tive or statement of the past, such as that he had bought the 
land; that he had taken possession, and had held possession 
and used the land as his own for such a space of time, are 
not parts of the res geste, and were improperly admitted. 
Gr. Ev., sec. 108, 109, 110, and authorities there cited. 

The admission of ‘this evidence, although improper and 
illegal, was not regarded by this Court as sufficient of itself 
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to authorize a new trial, because notwithstanding the declara- 
tions went to the jury as evidence, that the defendant had 
gone into the possession of the land in 1845, and continued 
to use and occupy it as his own from that time to the present, 
yet the true character of that possession and use of the land 
by the defendant appeared from the other testimony so plain- 
ly that the jury could not have been mistaken as to it, or 
misled by such illegal testimony; and if that possession and use, 
under the deed, had been sufficient to have created a statu- 
tory title in the defendant so as to bar the plaintiff’s right, 
a new trial could not have been allowed on account of the 
admission of the illegal testimony; then, does the evidence 
make out a statutory title in the defendant to the premises ? 
It does not. 

2d. The defendant bought the land in 1845, at tax collec- 
tor’s sale, and from that time down to the bringing of suit, 
used the land by getting from it rails, boards, shingles, 
basket wood and timber, for building houses, etec., as often 
and as much as he pleased. This kind of use is not such 
adverse possession as would ripen into a title, as has been 
fully settled by this Court in Watts vs. Griswold, 20 Ga., 
732, and Long vs. Young, 28 Ga., 134. 

3d. The only other circumstance relied upon by the defend- 
ant to make out his title is, that in 1845 he extended the en- 
closure from adjoining land, some ten or fifteen feet over the 
line on to this land, taking into his enclosure a strip of this 
lot of that width running along the west line nearly or quite 
half the length of the whole lot, and this strip of land so 
taken in he has continued to cultivate and occupy as his own 
from that time down to the trial. Was this possession suffi- 
cient to create such an adverse holding as to ripen into a title? — 
We are clear that it is not. A possession to be adverse must 
be so open, notorious and important as to give notice to par- 
ties that a claim of right is intended thereby; that the right 
of the true owner is invaded intentionally and with a purpose 
to assert a claim of title adversely to his. When such a pos- 
session is taken and an owner acquiesces in the fact for seven 
years, his right is barred. Ang. on Lim., 413, 427, 428 ; 
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‘Royall vs. Lisle, 15 Ga., 543; Denham vs. Holeman, 26 
Ga., 182. 

One witness is positive that the strip of land enclosed was 
from ten to fifteen feet in width and half across the lot in 
length. The other witness, to whom the land, its lines and 
this enclosure was specially pointed out and shown by the 
defendant and for the purpose of convincing the witness of 
his (the defendant’s) actual possession of the land, after a 
careful gxamination, says: “Judging from the course of the 
lines of the lot as pointed out to me by Mr. Gillion and the 
course and shape of the cleared land adjoining, my opinion 
was and still is, there was little or no open land on the lot at 
that time.” Under this evidence or that of the only other 
witness to the fact, that of Jarvis, as strongly as he puts it, 
that the field ran over the line of this lot taking within the 
enclosure a strip of some ten or fifteen feet of this land, and 
what person, even if he went on and traced out the lines and 
saw plainly that his land was invaded to this extent, could 
have believed that it was done as a deliberate act of owner- 
ship, and as a claim of title? Ordinarily the fact would 
never be discovered or noticed, but if seen, would be consid- 
ered as an oversight—an act of carelessness or something of 
the soit, and not to an assertion of an adverse holding. A 
possession to ripen into a title must be of a more positive 
and indubitable a character than this. 

As there was nothing, therefore, to justify the finding for 
the defendant, it was proper and necessary to award a new 
trial. 

Let the judgment be affirmed. 
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Cox & Hitt, plaintiffs in error, vs. JAaMEs F, CumMrnes, 
_ defendant in error. 








1, The questions, what is just compensation under the Confederate Con- 
stitution ; how and when it is to be ascertained; and how, when and 
in what paid; considered. 

2. The Impressment Acts, and the mode prescribed therein, for making 
just compensation for private property taken for public use, discussed. 

3. The schedule of prices fixed by the Board of Commissioners forty 
days previously, for articles of a certain quality, is not a proper crite- 
rion of the value of articles of another and better quality subsequently 
seized by the agents of the Government. 


Possessory warrant and certiorari. Decided by Judge BuL1, 
at Chambers, on the 25th of June, 1863. 


‘ 


This was a case of impressment of private property for 
public use, and was heard and decided upon the following 
facts, agreed to by the parties, to-wit: ‘' 

William B, Jones & Co., of the city of Richmond, Virginia, 
purchased from A. C. Wyley & Co., of Atlanta, Georgia, 
thirty-three thousand nine hundred and forty-two pounds of 
brown sugar, contained in one hundred and thirty-five bar- 


rels. The sugar was stored in the warehouse of Messrs. Cox 


& Hill, in the city of Atlanta, Georgia, to be shipped to 
Richmond. It was not purchased by Jones & Co. for their 
own consumption, but was held for sale. The sugar was a 
choice lot, worth, according to the market price in Atlanta, 
$110 per pound, and the barrels which contained it, were 
worth $3 75 each. Major James F'. Cummings, a Commis- 
sary of Subsistence, duly commissioned by the President of 
the Confederate States, gave notice to the agent of Jones & 
Co., on the 23d of May, 1863, that he would impress the 
sugar for the use of the Government of the Confederate 
States, and that the said agent must hold it for that purpose, 
the said Cummings at the same time tendering to the agent 
the sum of seventy-five cents per pound for the sugar, that 
being the price fixed by the Commissioners, appointed by the 
Confederate States and the State of Georgia, to be paid by 
the Government for sugar. The agent of Jones & Co. de- 
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clined to accept the 'sum tendered, on the ground that it was 
not just compensation for the sugar, at the same time pro- 
posing to let Cummings have the sugar at the market price, 
or at its value in the city of Atlanta at the time. Cummings 
declined the proposition, but admitted that in his judgment 
the sugar was worth eighty-five cents per pound, in compari- 
son with the price fixed by the Commissioners, and declined 
to pay more than seventy-five cents per pound, because his 
counsel did not believe that he had the right, as an officer of 
the Government, to go beyond the schedule of prices arranged 
by the Commissioners. The agent of Jones & Co. then re- 
fused to hold the sugar for Cummings under the notice afore- 
said. On the 16th of June, 1863, Cummings, as Commissary 
of Subsistence, seized the sugar (which at that time was worth 
$1 25 per pound) by an armed force, and carried it away 
without the consent of Jones & Co., or any agent of theirs, 
and against their wishes and protests. 

Cox & Hill then sued out a possessory warrant, under which 
Cummings was arrested, and the sugar was seized, and the 
question of possession was submitted to and tried before Wil- 
liam M. Butt and Bluford D. Smith, Esquires, Justices of 
the Peace of the Atlanta district. On the trial before the 
Justices, Cummings pleaded in justification of his seizure of 
the sugar, and asa reason why he should retain it, the Act of 
the Congress of the Confederate States, authorizing impress- 
ments, approved April, 1863, and also a General Order, of 
which the following is a copy, to-wit: 


“GENERAL ORDERS, No. 37. 


ADJUTANT AND INSPECTOR GENERAL’S OFFICE, 
Ricumonp, April 6th, 1863. 

The following Act of Congress concerning impressments, 
and the instructions of the War Department respecting it, 
are published for the information and direction of all con- 
cerned :” 

(The Act of Congress, being a public law, is omitted.) 

This is the order : 

“By the authority of the Act of Congress aforesaid, the 
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Secretary of War hereby recognizes impressment as a legal 
and operative mode of securing necessary supplies of subsist- 
ence, medical and quartermaster’s stores for the armies of the 
Confederate States, in the field, and to accumulate them in 
magazines, posts and depots, owing to the impracticability of 
procuring them by contract. 

2d. “ Impressments may be made under orders from gen- 
erals commanding armies, departments, corps, divisions, brig- 
ades, and by commanders of detached parties and posts, when 
a necessity arises, which orders may be executed by quarter- 
masters, commissaries, or medical purveyors, and their subor- 
dinates, for their respective departments. The Quartermaster 
General, Commissary General and Surgeon General may des- 
ignate the officers and persons who shal! be competent to make 
impressments to accumulate supplies at posts and depots. 

3d. “No officer or agent shall impress the necessary sup- 
plies which any person may have for the consumption of 
himself, his family, employees, slaves, or to carry on his or- 
dinary mechanical, manufacturing or agricultural employ- 
ments. 

4th. “ Before any impressment of property shall take place 
the impressing officer or his agent shall make an offer, ad- 
dressed to the owner, his bailee or other agent, to purchase 
the property, describing the property he wishes to purchase, 
the price to be paid, and the mode of payment, whether in 
money or by certificate, and stating, that upon the refusal of 
the price offered that compensation for the. property will be 
made according to the Act of Congress aforesaid, for the 
regulation of impressments ; which notice shall bind the said 
property until the completion of the negotiation for the sale 
or appropriation thereof, so that there can be no removal or 
transfer of the same. 

5th. “In the event of the refusal of the price offered, the 
impressing officer shall proceed to settle the compensation to 
be paid according to the first section of the Act aforesaid, if 
the property belongs to a person who has grown, raised, or 
produced the same, or who holds or has purchased the same 
for his own use or consumption; but the said property shall 
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be paid for according to the fifth section of the Act aforesaid, 
if the property is held for sale or other purposes than those, 
before mentioned. 

6th. “That the property shall remain in the possession of 
the owner, his bailee or agent, and at his risk during the 
pendency of the proceedings for the ascertainment of the 
compensation unless it shall be otherwise agreed to, or unless 
some urgent necessity shall require the possession of the 
property to be changed. In case of a change of possession, 
the Confederate States shall be regarded as the owner, and 
the property shall be held for their account and risk. 

7th. “The impressing officer shall at the date of the im- 
pressment pay the owner, his agent, or attorney in ‘fact, the 
compensation agreed upon if it be practicable; but if he , 
cannot do so, he shall give a certificate, according to the 
second section of the Act aforesafd, which shall be paid upon 
presentation to the disbursing officer, who shall be designated 
for that purpose. 

8th. “ Impressments which shall be made before the ap- 
pointment of the commissioners designated in the fifth sec- 
tion of the Act aforesaid, shall notwithstanding be legal; and 
in the cases provided for by that section a portion of the 
property shall be retained as samples, so that the price may 
be settled, and compensation adjusted according to the provi- 
sions of the same,” By order, 


“S$. COOPER, “ Adj’t and Ins. Gen.” 


The following letter or order was also produced and used 
in the argument of the case, to-wit: 


“ CONFEDERATE STATES OF AMERICA, 
“ Subsistence Bureau, Richmond, April 14th, 1863. 
“ Major J. F. Cummines, C. 8., Atlanta, Ga.: 

Sir :—Iu compliance with paragraph 2d of Article II, of 
General Orders No. 37, a copy of which is herewith enclosed, 
the Commissary General hereby designates you as an officer 
of this Bureau to impress. You will not extend this power 
to any one. Very respectfully your ob’t serv’t, 

“R, WILLIAMS, Major C. 8.” 
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Upon the hearing of the case, the justices of the peace 
ordered the sugar to be delivered to Cox & Hill, and that 
Cummings pay the cost. 

Cummings excepted to the judgment of the justices and 
obtained a writ of certiorari for the purpose of having the 
same reviewed by the Superior Court of Fulton county. 

The parties agreed that Judge Bull might hear and deter- 
mine the certiorari in vacation at Chambers, and that besides 
the question of possession he should also decide what was 
just compensation for the sugar, and that his judgment on 
both subjects should be reviewed by the Supreme Court. 

Judge Bull reversed the judgment of the justices and set 
the same aside, and recommended that Cummings should pay 
ten cents per pound for the sugar, in addition to the seventy- 
five cents per pound already paid. 

Cox & Hill being dissatisfied with Judge Bull’s decision 
prosecute this writ of error to reverse jit. 


A. W. Hammonp & Son, UNDERWoop & SmiTH, GAR- 
TRELL & Hitt, for plaintiffs in error. 


JOHN ERsKINE, Esq., and Hammonp & Hoyt, for de- 
fendant in error. 


By the Court.—Lumpxin, C. J., delivering the opinion. 


In the discussion of this case, several obligations were sta- 
ted, rather than seriously urged, to the regularity of the im- 
pressment proceeding by the able counsel for the plaintiffs in 
error. It is suggested that the Secretary of War has not 
expressed any opinion that it was necessary to take private 
property for public use, in Atlanta, or the region round 
about, as it was incumbent on him to do, by the fourth section 
of the’ Impressment Act; neither has any order to impress 
been issued. The section alluded to declares “That when- 
ever the Secretary of War shall be of opinion that it is 
necessary to take private property for public use, by reason 
ot the impracticability of procuring the same by purchase, so 
as to accumulate necessary supplies for the army, or the good 
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of the service—in any locality—he may, by general order, 
through the proper subordinate authorities, cause such prop- 
erty to be taken, the compensation due the owner for the 
same to be determined and the value fixed, as provided for 
in the first and second sections of this Act.” 

The suggestion is that the Secretary of War has only said 
that he recognized impressments as a legal mode of procuring 
and accumulating supplies, owing to the impossibility of ob- 
taining the same by purchase, and he simply appoints a person 
to impress. It is asked, can that opinion apply to a locality 
where the owner proposed to sell the property at the value 
thereofin market overt? We let this point pass, remarking 
that the agents of the Government act only by virtue of the 
authority delegated to them by law. Its provisions should be 
presumed. For the Secretary of War to recognize impress- 
ment as a legal mode of procuring supplies which could not 
be obtained by purchase, would be superogatory—Congress 
having passed the law for that express purpose. By the 
fourth section, it was contemplated that the Secretary of War 
should say by his order in what locality it was necessary for 
this power to be exercised. 

Colonel Underwood has occupied some time in undertaking 
to define the boundary line between State sovereignty and the 
powers of the Government of the Confederate States—a sub- 
ject exceedingly interesting, for its importance, at least, if not 
its novelty. He contends that the right of eminent domain 
is inherent in the States, and has not been parted with to the 
Confederate States. Concede it: what then? To the Con- 
federate States the power to take private property for public 
use has been conferred by necessary implication. See section 
IX., paragraph 16. Indeed, the words of the Constitution 
would seem to presuppose an exterior, if not anterior, right; 
and seeks only to limit its exercise: “ Nor shall private prop- 
erty be taken for public use without just compensation.” 
This is nothing more nor less than the law of self-preserva- 
tion, applied to nations. And if there ever was an occasion 
when it could be justified, it is now, in the death-struggle in 
which our people are engaged to save themselves and their 
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posterity from subjugation by the abolition vandals of the 
North. Indeed, the learned counsel admits that the power to 
take private property for public use exists in the Confederate 
Constitution, and that Congress possesses this power, with the 
limitation prescribed—that is, by making just compensation; 
and says that this is only in affirmance of the great princi- 
ples of the common law. + 

The important questions then in this case are, what is 
meant by just compensation? How and when is it to be 
ascertained ? and how, when and in what paid ? 

It is insisted that the mode prescribed by the impressment 
acts for making just compensation is unconstitutio#al, inas- 
much as it allows the owner of property no voice in the 
matter. 

Congress passed an impressment bill, the design of which 
was to protect the holder ; and it provided that compensation 
should be determined in the case of producers by two or 
three impartial loyal citizens of the vicinage, and in the case 
of non-producers, by two commissioners in each State, one 
appointed by the President, the other by the Governor. Soon 
after the passage of the Act a case of impressment occurred 
in Virginia, of hay, and the appraisers it was alleged put on 
a most exorbitant price, acting on the erroneous impression 
that true and loyal citizens would invariably extort from the 
Government extravagant prices. Congress passed a supple- 
mental bill, providing that in case the impressing officer did 
not approve the award of the appraisers he should so endorse 
on the appraisement and leave the matter of price over to be 
settled by the State Commissioners without allowing a cor- 
relative right to the producer, and under this supplemental 
bill instructions were issued from the War Department at 
Richmond, prohibiting impressing agents from approving any 
appraisement in excess of the schedule prices fixed by the 
Commissioners for the whole State, and thus, in fact, the 
principle of adjusting compensations by the arbitrament of 
loyal and impartial citizens of the vicinage, a most important 
feature of the original impressment bill, has been superceded 
and wholly abandoned. 
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We shall be pardoned, we hope, for intimating that this 
order, like that of Adjutant and Inspector General Cooper’s, 
under the first Conscript Act of April, 1862, declaring that 
persons incapable, by reason of bodily infirmity, for field 
duty, were nevertheless subject to be enrolled, was not war- 
ranted by the law, and that this order at least, like that was, 
should be promptly ignored by Congress. 

Let it be borne in mind that the case before us, is not 
claimed to be one of immediate and pressing necessity and 
which admits of no delay. For such emergencies the prin- 
ciples here considered do not apply. It is to accummulate 
supplies@in certain localities, looking to the future wants of 
the army. In all such cases it has been held, upon high 
authority, that private property can only be taken constitu- 
tionally in one of three ways, to-wit : 

1. By the agreement of the parties, that is, by stipulation 
between the agents of the Government and the owner. 

2. By commissioners mutually selected by the parties; and 

3. By the intervention of a jury. In our humble opinion, 
policy, if not the Constitution, requires that our legislation 
upon this subject should conform to the spirit of this funda- 
mental principle. It is the surest, if not the only way of 
securing in every case, that just compensation guaranteed by 
the Constitution. Congress is but the creature of the Con- 
stitution. It is obvious, therefore, that Congress can pass no 
law depriving the owner of his property, even for public use, 
unless adequate compensation is secured by the law. 

In the case of Vanhorne’s Lessee vs Dorrance, 2 Dallas, 
304, which is a leading authority upon this subject, Mr. Jus- 
tice Patterson, in delivering the opinion of the Court, takes 
occasion to refer to the Isle of Man, the jurisdiction of which 
subordinate royalty was vested in private persons, which being 
found inconvenient for the purposes of public justice and for 
the revenue, on account of the commodious asylum which it 
afforded to debtors, outlaws and smugglers, was purchased, 
not seized, by the Crown. He then proceeds to comment 
thus upon the transaction : é 

‘‘ The case of the Isle of Man was a fair and honorable 
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stipulation. It partook of the spirit and essence of a con- 
tract. It was free and mutual. It was treating with the 
proprietors on equal terms.- But if the business cannot be 
effected in this way, then the value of the land intended to 
be taken should be ascertained by commissioners, or persons 
mutually elected by the parties, or by the intervention of the 
judiciary, of which a jury is a component part. In the first 
case we approximate nearly to a contract, because the will of 
the party whose property is to be affected, is in some degree 
exercised—he has a choice, his own act co-operates with 
that of the Legislature. In the other case there is the 
intervention of a court of law, or in other words, a jury is 
to pass between the public and the individual, who after hear- 
ing the allegations and proofs of the parties, will, by their 
verdict, fix the value of the property or the sum to be paid. 
The interposition of a jury is in such case a constitutional 
guard upon property, and a necessary check to legislative 
authority. It is a barrier between the Legislature and the 
individual which ought not to be removed. As long as it is 
preserved, the rights of private property will be in no danger 
of being violated, except in cases of absolute necessity or 
great public utility.” 

Again: “It is contended that the Legislature must judge 
of the necessity of interposing their despotic authority; it is 
a right of necessity, upon which no other power in Govern- 
ment can decide; that no civil institutions are perfect, and 
cases will occur in which private property must yield to — 
urgent calls of public utility or general danger. Je it so. 
But then it must be upon complete indemnification to the 
owner. But who shall judge of this indemnity? Is it neces- 
sary that the value of the property must be judged by the 
board of property without the consent of the party or the 
interference of a jury? Alas, how necessity begets necessity. 
They rise upon each other and become endless. The pro- 
prietor stands afar off, a solitary and unprotected member of 
the community, and is stripped of his property without his 
consent, without a hearing, without notice, the value of the 
property judged, (pre-judged,) without his participation or 
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the intervention of a jury. If this be the legislation of g 
republican government in which the preservation of property 
is made sacred by the Constitution, I ask wherein it differs 
from the mandate of an Asiatic prince. Omnipotence in 
legislation is despotism. According to this doctrine we are 
all mere tenants-at-will, holding our property at the mere 
pleasure of the Legislature. Precarious tenure! And yet 
we boast of property and its security, of laws, of Courts, of 
constitutions, and call ourselves free! 

I should state that it is said in a note appended by the 
Reporter to the end of this case that a writ of error was 
brought on the judgment of the Circuit Court, which was 
said to be then pending in the Supreme Court; what became 
of it I know not, as I can find no further notice of it in the 
reported decisions of the Supreme Court. Be that as it may, 
we cannot believe for a moment that the great constitutional 
doctrines enunciated by the Judge have ever been impaired 
by the adjudications of that or any other Court. 

In the light of the above vital truths, we would ask, was 
just compensation allowed in this case? We would premise 
that the mode of arranging a schedule of prices, by the com- 
missioners, for the whole State, every sixty days, may give 
just compensation; but if so, it is accidental. The prices will 
generally be too much or too little for some articles in the 
various districts of a large State. It has no reference to de- 
mand and supply at the time and place the article is seized, 
than which nothing is more fluctuating at this eventful period. 
The commissioners meet to-day and fix the price of good sugar 
in Atlanta at seventy-five cents per pound, and this is the 
standard of valuation for the next two months. Long prior to 
the expiration of that time, owing to the quantity in market 
and the prospects of future supply, prices have undergone a 
great change—either advancing or declining. How often has 
this fact been witnessed during the progress of the war? On 
the fifty-ninth day from the time when the commissioners last 
met, sugar is seized at the then schedule price. The day fol- 
lowing the commissioners convene and agree on another 
schedule; sugar is seized under the new schedule, and the 











f a 


arg 














ATLANTA, JULY TERM, 1863. 559 
Cox & Hill vs. Cummings. 











very same property in quality, perhaps owned by the same 
individual, is valued quite differently from that taken the day 
before; and yet this must be taken as just compensation in 
both cases. This is self-evidently absurd. It cannot be so. 
There can be no diversity of opinion upon this subject. 

It is the duty of the Government to provide some fair and 
proper mode to ascertain the value of property taken, and to 
pay for it without delay. The citizen may be compelled to 
submit to this encroachment upon his private rights, when 
the public good) requires it. But whenever he is forced to 
make the surrender, he is entitled to the value of the property 
taken, and at the time it is taken—the amount to be assessed 
by a proper tribunal and paid in money, It isa debt against 
the public, who takes the property, and must be paid like all 
other debts. The rule we hold to be this: the fair cash value 
of the property taken for public use, if the owner were willing 
to sell and the Government desired to buy, at that time and 
place and in that form, would be the measure of just compen- 
sation. And let not Congress legislate upon the idea that 
the people are too corrupt to be trusted. For if so, they are 
unworthy of the boon for which we are fighting, and our 
martyred heroes have sacrificed their lives in vain. 

But to come more particularly to the facts of the case at 
bar. No schedule of price was ever fixed by the commis- 
sioners for the lot of sugar impressed by Major Cumming. 
It is admitted on the record that the commissioners fixed 
seventy-five cents per pound as the price of good sugar, and 
that is the only class of sugar to which any price was fixed. 
The sugar in controversy was not of that class, but was choice 
sugar, and of a higher grade, and consequently this sugar did 
not come within the schedule of prices fixed by the commis- 
sioners. ‘The law requires that a schedule of prices shall be 
fixed by the board of commissioners, so as to afford just com- 
pensation to the owner. We repeat, no price was fixed for 
choice sugar, and therefore it was the right of the owner to 
insist on some fair mode of obtaining his constitutional com- 
pensation. 

Good sugar is a class of sugar well understood by mer- 
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chants, and is a grade below choice sugar. The commission- 
ers were not governed by the value of the sugar at the time 
it was taken, for they had fixed the price of good sugar forty 
days previously. The proof is, that this sugar was worth 
$110 at the time it was taken. The Circuit Court says, 
there is no proof that the commissioners did not take the 
market price as the standard of value for this grade of sugar, 
But we think the Judge is mistaken. There is no dispute as 
to the quality of the sugar. The proof, and the only proof, 
is, that it was choice sugar of the value of $1 10 per pound, 
whereas the price fixed by the commissioners, and tendered 
by the Government agent, was seventy-five cents per pound, 
The commissioners could not then have taken the market 
price as the standard of value, especially when the Commis- 
sary, himself, has admitted on the record that this particular 
sugar, in comparison with good sugar at seventy-five cents, 
was worth eighty-five cents per pound. 

We are of the opinion, then, that admitting the law to be 
constitutional, it appears from the record that no schedule of 
prices, including this particular grade of sugar, ever was fixed 
by the board of commissioners, either at the time it was 
taken or before; that its true value never has been ascertained 
by any legal or constitutional tribunal; and that the same 
was seized by the agent of the Government against the con- 
sent of the holders, without making or tendering therefor 
just compensation. And as the parties have agreed that the 
Circuit Judge, or this Court in the last resort, shall prescribe 
some fair mode of adjusting the difficulty, we advise that the 
question of just compensation be referred to a special jury at 
the next term of the Superior Court of Fulton county, unless 
the parties shall before that time agree upon the price to be 
paid for the sugar. 

Let the judgment be reversed with instructions. 
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CaLEeB H. CAMFIELD, plaintiff in error, vs. Wu. J. PATTER- 
son, defendant in error. 


1. In habeas corpus, where the applicant alleges imprisonment by the de- 
fendant, under a specified claim of authority and an exemption in law, 
by reason of certain stated facts ; and the respondent asserts the author- 
ity, and admitting the facts stated, denies the legal exemption set up, 
there arises a simple issue of law, which must be tried upon the case 
made; and no facts dehors the record can be legally considered. 

2. Under the enrolling acts of the Congress of the Confederate States, 
an individual, whose liability to military service is once fixed, cannot 
evade it by voluntarily engaging in a new employment, which, by the 
Exemption Act, would exempt one bona fide pursuing it. 


Habeas Corpus, from Decatur Superior Court. Decided 
by Judge R. H. Cuan, at April Term, 1863. 


The question presented by the record in this case arises 
out of the following statement of facts, to-wit: William J. 
Patterson, a resident citizen of Decatur county, Ga., aged 
thirty-eight years, entered upon the duties of overseer for 
Mrs. Sarah J. Martin, a feme sole, under a regular contract, 
on the 1st day of December, 1862, on the plantation of the 
said feme sole, in Decatur county. As such overseer, he had 
the care and management of thirty-five negro slaves on the 
plantation, fifteen of which were over sixteen years of age. 
There was no other white person on the plantation except 
Mrs. Martin and some small children. The plantation was 
cultivated in corn, provisions, and such other things as are 
usually produced on farms in the country. While thus em- 
ployed, Patterson was arrested by Captain Camfield, enroll- 
ing officer, under the Conscription Act of the Congress of 
the Confederate States, and held as a conscript under said 
Act, Patterson presented his petition for a habeas corpus, 
alleging that, under the facts aforesaid, he was exempt from 
conscription, and that his imprisonment was, therefore, ille- 
gal, 

Upon hearing the habeas corpus and return thereto, the 
presiding Judge discharged Patterson from arrest. 

This decision is the error alleged. 

VoL, xxx1mI—36. 
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Morg@ay, for plaintiff in error. 
No appearance for defendant in error. 


By the Court.—Jnxins, J., delivering the opinion. 


. 


This case, as presented by the record, is somewhat pecu- 
liar. The applicant for the writ of habeas corpus, in his 
petition, alleges that the defendant, claiming to be an en- 
rolling officer of the Confederate States, had arrested him, 
as a conscript, subject to military duty, under the Act of 
Congress approved 16th April, 1862, and further, that he 
was not so subject, for that on the Ist day of December, 
1862, he became, and ever since has been, the overseer of 4 
feme sole, on a plantation whereon are more than twenty 
slaves, and no white person, other than said feme sole, her 
small children, and the petitioner ; which facts entitle him 
to exemption, under the Act of Congress exempting certain 
persons therein described from military duty. The defend- 
ant*‘responds that, as assistant enrolling officer, he did arrest 
the applicant, and holds him in custody as a conscript ; that 
at the time of the passage of the Act of 16th April, 1862, 
and the call of the President under it, the applicant was a 
merchant in the town of Bainbridge. and entered into the 
employment of a feme sole, as overseer, after the call, and 
after the passage of the Exemption Act, thereby seeking to 
secure to himself exemption after his liability to military 
service had become fixed, by changing his occupation; 
which he alleges is inadmissible. These are the pleadings 
which make the case presented to the Court below. 

A paper signed by the counsel for the parties, purporting 
to be an agreed statement of facts, submitted to the Judge 
below, appears in the transcript of the record, but is not no- 
ticed in the bill of exceptions, where alone it could legiti- 
mately have place. It was neither distinctly referred to in 
the opinion of the Court below, nor in the argument of coun- 
sel, here, nor has it been objected to as being irregularly before 
us. It is of little importance, in any view, save as indicating 
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the facts upon which, alone, the case was submitted. Those 
facts, viz: the liability of the applicant, upon the call of 
the President, to enrollment for military service, and that 
continuing for months, until the lst day of December, 1862, 
when he voluntarily engaged in an employment which, under 
the Exemption Act passed on the 11th October, 1862, ex- 
empted him from military service ; and his arrest as a con- 
script, liable for duty, but not performing it, appear in the 
petition and answer, and are recited in the bill of exceptions. 

It is thus made apparent to us, that the applicant relied 
for his discharge from custody solely upon his exemption by 
reason of his employment as overseer, etc. This is the case 
distinctly made in his petition, and this is the case met by 
the respondent. 

The Court below placed the judgment discharging the 


petitioner upon two grounds : “1st, that the Conscript Acts 


do not authorize the arrest of the conscript until he shall 
have been enrolled and willfully refuses to obey, which does 
not appear to have been done in this case ; and, 2d, because 
it appears to have been the practice of the conscript officers 
of the Government to recognize this employment, though 
entered into subsequent to the date of the Conscript Acts, 
and before enrollment, as a good cause of exemption.” 

1. How the question embraced within the first ground 
came up for examination, we do not at all understand. Had 
the applicant simply alleged that he was illegally held in 
custody by defendant, and prayed that the writ of habeas 
corpus issue, that the cause of his detention might be in- 
quired into, and had it appeared by the return to the writ, 
or by that and aliunde proof, that the defendant had arrested 
the applicant as subject to conscription, without previous 
enrollment of him, then that fact would have been within 
the range of judicial inquiry. But he adopted a different 
course, He alleged his arrest as one subject to conscription, 
for military service, and his exemption by reason of his 
employment—nothing more ; and to nothing more need the 
defendant address his answer. There is no complaint that he 
had been arrested without previous enrollment. Then, why 
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should the defendant reply, or show, previous enrollment? 
Wethink the judgment of the Court, in so far as it rested upon 
the first ground, was dehors the record, based upon the absence 
of evidence not required by the issue, and therefore erroneous, 

2. The judgment of the Court, in the second ground, is 
predicated upon “the practice of the conscript officers of the 
Government, recognizing the employment of the applicant, 
though entered into subsequent to the date of the Conscript 
Act, and before enrollment, as a good cause of exemption,” 
We inquire, 1st, how was such practice established—how 
many conscript officers concurred in establishing it—how 
many acts of each indicated his concurrence? 2d, where igs 
the evidence that any conscript officer, in a single instance, 
recognized such exemption, in the case put? We find no 
such evidence, either in the record or in the bill of exceptions, 
3d, we inquire would such recognition, in a few instances, with- 
out the sanction or cognizance of the Department, if errone- 
ous, bind the Department or any judical officer. The de- 
fendant, in this case, certainly does not recognize it. He 
distinctly takes the position, that the voluntary assumption 
of any employment, (not previously pursued,) after the lia- 
bility had become fixed, would not entitle the party to ex- 
emption; and in this we think he is well fortified. 

We do not say no change of circumstances, after the lia- 
bility had occurred, and before enrollment, if occasioned by 
the act of God, or of the Confederate Government, or by events 
beyond the control of the party, would entitle him to exemp- 
tion. But this isa case of one voluntarily seeking exemption, 
by contract, for personal employment, after liability fixed, 

For these reasons, we think there is error in the second 
ground upon which the judgment of the Court below is 
placed, and reverse that judgment. 

Let the judgment be reversed. 
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MatTILpA WEBB, tenant, etc., plaintiff in error, vs, Joun Dor, 
ex dem., JOHN R. WILCHER and another, defendants in 


error. 


1. A deed more than thirty years old, found in proper custody, accompa- 
nying other deeds, constituting a chain of title, and free from all sus- 
picious appearances, is admissible in evidence, without proof of exe- 


eution. 
2. If in such a case it be proven that one of the subscribing witnesses 


is dead, and that his name subscribed is in his proper handwriting, this 
evidence, whether sufficient proof of execution or not, certainly aids 
the presumption of law upon which ancient documents are admissible, 
3. The fourth section of the Act of December 25th, 1837, (T. R. R. Cobb’s 
Digest, 175,) is inapplicable where an unrecorded deed comes in ‘com- 
petition with a junior deed to same property, executed by the heir at 
law of the first feoffer, duly recorded. This case distinguished from 
Ellis vs. Lessee of Smith, 10th Ga., 253, and Tucker vs. Harris, 13th 


Ga., 1. 


Ejectment, from DeKalb Superior Court. Tried before 
Judge BuLL, at the October Term, 1863. 


This was an action in favor of John Doe, on the joint de- 
mise of John R. Wilcher and Thomas A. Wilcher, heirs at 
law of Charles Wilcher, deceased, against Richard Roe, casual 
ejector, and Matilda Webb, tenant in possession, for the re- 
covery of lot of land No. 35, in the eighteenth district ‘of orig- 
inally Henry county, but now in the county of DeKalb. 

On the trial of the case in the Court below, the plaintiff 
proved the locus and the tenancy of the defendant, and the 
value of the rent, and then introduced the following evidence 
of title. The grant from the State of Georgia, to William 
Tomlinson, dated the 15th of September, 1823, for the land 
in dispute, deed from William Tomlinson to Charles Wilcher 
conveying the land, dated the Ist of October, 1823, attested 
by Martin Kolb and one other witness. This deed was 
never recorded, and the plaintiff proved the handwriting of 
Martin Kolb, one of the attesting witnesses, and that he 
was dead. There was no evidence of the handwriting of the 
other witness, nor was it shown that the witness was either 
dead or beyond the limits of the State. The plaintiff also 
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proved that Charles Wilcher was dead, and that John R, 
Wilcher and Thomas A. Wilcher were his only heirs at law, 
and closed his case. 

The defendant then read in evidence a deed to the land in 
dispute from Rhoda Gilbert, to Burket D. Smith, dated 1st 
October, 1859, and recorded 28th August, 1860. The con- 
sideration expressed in this deed was the natural love and 
affection had .and borne by the said Rhoda Gilbert for the 
said Burket D. Smith. The evidence also showed that Rhoda 
Gilbert was the wife of William Tomlinson ; that Tomlinson 
died intestate, without any child or children, leaving his 
wife, Rhoda, his sole heir; that she afterwards intermarried 
with William P. Gilbert, who died in 1858, leaving a will, 
in which all his right, title, and interest in said land was 
bequeathed to his wife, Rhoda Gilbert. Gilbert left no 
child, or children, and had not in his lifetime reduced said 
land into his possession. The defendant also introduced a 
power of attorney made by Burket D. Smith, empowering 
W. O. Baskin to sell and convey the land in dispute, dated 
20th April, 1860, and a deed made by Baskin, under said 
power, conveying the land to Floyd T. McAlpine, expressing 
as a consideration the sum of $250, dated 5th June, 1860. 
This deed and the power of attorney were both recorded on 
the 28th of August, 1860. 

Upon this statement of facts, the presiding Judge charged 
the jury, amongst other things, “that if they should be satis- 
fied from the evidence that the deed made by the heir at law 
of William Tomlinson, the drawer of the land, was a deed of 
gift, and made upon consideration of natural love and affec- 
tion only, that a party claiming under said deed would not 
be preferred to the party claiming under the deed executed 
in 1823, which had never been recorded, notwithstanding the 
junior deed had been recorded within twelve months from 
the time of its execution.” 

Counsel for defendant asked the Court to charge the jury, 
“that if they should believe from the evidence that the deed 
from Burket D. Smith, to Floyd T. McAlpine, was made bona 
fide, and for a valuable consideration, and was recorded within 
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twelve months from the time of its execution, without any 
notice to him of the existence of said deed made in 1823, 
that he. would be protected against said deed, and the jury 
ought to find for the defendant.” 

Upon this testimony and charge of the presiding Judge, 
the jury returned a verdict for the plaintiff for the premises 
in dispute. 

Counsel for defendant then moved for a new trial, on the 
grounds: 

1st. Because the Court erred in admitting in evidence the 
deed on which plaintiff relied, made in 1823, without requir- 
ing proof of the death or absence from the State of both at- 
testing witnesses, and proof also of their handwriting. 

2d. Because the Court erred in admitting said deed in evi- 
dence as an “ancient document” over thirty years old, without 
any proof of its existence for thirty years previous to the trial, 
or‘at any period prior to the commencement of the action. 

3d. Because the Court erred in charging the jury as here- 
inbefore set forth. 

4th. Because the Court erred in refusing to charge the jury 
as requested by defendant’s counsel, as hereinbefore stated. 

The presiding Judge overruled the motion and refused the 
new trial, and that decision is complained of as error. 


Ezzarp & CoLurer, M. A. CANDLER, for plaintiff in 
error. , 


GARTRELL & HILL1, contra. 
By the Court.—JENK1nS, J., delivering the opinion. 


Error is assigned on the judgment of the Court below, re- 
fusing to grant a new trial, asked upon four grounds, which 
we must consider. 

The first and second, relate to the admission in evidence, 
of a deed which had not been recorded, the plaintiff in error 
insisting, that there was no sufficient proof of its execution, 
and that it should not have been admitted as an ancient doc- 
ument, though purporting to have been executed about forty 
years prior to the trial. 
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If admissible on either ground, though inadmissible on the 
other, the Court must be sustained in placing it before the 
jury. 

1. The deed was more than thirty years old; it purported 
to have been made by the State’s granitee of the land in dis- 
pute, and was accompanied by the State’s grant; both were 
produced in Court by the heirs-at-law of the party to whom 
by the terms of the deed the land was conveyed ; it does not 
appear that any circumstances of suspicion attached to it, 
In Doe ex dem., Dooly vs. Roe, McCurdy, ten. in poss., 31st 
Georgia 593, we held, that “a deed more than thirty years 
old, found in the proper custody, accompanying other deeds, 
together constituting a chain of title, and free from all sus- 
picious appearances, is admissible in evidence without proof 
of execution.” The paper under consideration is clearly 
within this ruling, and was properly admitted. 

2. Further, whether or not the evidence of execution was 
sufficient, per se, to authorize the admission of the paper, it 
certainly aids the presumption of law, upon which that paper 
was admissible as an ancient document. It establishes the 
genuineness of the signature of one of the subscribing wit- 
nesses, and thereby raises an independent presumption, (of 
greater or less force) of the genuineness of the deed itself. 

3. The third and fourth grounds, refer to the charge of the 
Court given to the jury, and the refusal to charge as requested, 
according to the statement preceding. These grounds cannot 
avail the plaintiff in error, unless this case comes within the 
operation of the fourth section ‘of the Act of December 25th, 
1837, T. R. R. Cobb’s Digest 175, entitled “ An Act to ad- 
mit certain deeds to be recorded and read in evidence, and 
also to prescribe the effect of certain other deeds.” The sec- 
tion is in these words, “in all cases where two or more deeds 
shall hereafter be executed by the same person or persons, 
conveying the same premises to different persons, the one 
recorded within twelve months from the time of execution 
(if the feoffee have no notice of a prior deed unrecorded at 
the time of the execution of the deed to him or her) shall 
have preference ; and if all be recorded or not recorded with- 
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in the time specified, the eldest deed shall have preference.” 
In the charge excepted to, the Court held that that section 
was inapplicable to this case because the junior deed, which 
had been recorded was founded upon the consideration of 
natural love and affection ; in other words, that the section 
was not intended to aid mere volunteers, claiming under a 
junior deed regularly recorded, against purchasers for a valu- 
able consideration claiming under a prior unrecorded deed. 
However just this discrimination between volunteers and 
purchasers for value may be, in view of the very broad phra- 
seology of the statute, it may be questioned whether the 
Legislature intended to make it. There being another and 
more obvious construction, leading to the same result, we for 
the purposes of this case waive the reason upon which the 
learned Judge based his instruction to the jury. The statute 
by its terms, applies only to “cases where two or more deeds 
shall be executed by the same person or persons,” for the same 
premises. In the case at bar the older deed was executed by 
William Tomlinson, and the junior by Rhoda Gilbert, two 
different persons. From this difficulty the plaintiff in error 
insists he is relieved, by the fact that Rhoda Gilbert, at the 
time of her conveyance, held as heir-at-law of William Tom- 
linson ; and he relies upon the rulings of this Court in Ellis 
vs, the Lessee of Smith, 10th Georgia 253,and in Tucker vs. 
Harris, 13th Georgia 1. In the former case the Court held, 
that “a purchaser at sheriff’s sale, who has his deed first 
recorded, will gain the same preference over an unrecorded 
deed, as if he had bought directly from the debtor himself.” 

The reasoning of the Court is this: “ The effect of a sale 
by the law, in this respect, is just the same as if made by the 
individual, whose agent or trustee the officer become, to make 
the transfer. All the defendant’s estate is sold. The pur- 
chaser takes his place.” The latter case was that of an admin- 
istrator’s sale, and the ruling was that “a purchaser at an 
administrator’s sale, who has had his deed first recorded, will 
have the same preference over an unrecorded deed as if he 
had bought of the intestate in his lifetime.” Reference is 
made to the case of Ellis vs. The Lessee of Smith, and it is 
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held that the principle is the same in both. What is that 
principle? That the actual salesman in each acted in a repre- 
sentative or fiduciary capacity, and by his deed transmitted 
not his own title but that of the party he represented. The 
sheriff transmitted the title of the defendant in execution, the 
administrator that of his intestate. Can the same thing be 
affirmed of Rhoda Gilbert’s conveyance? By no means, 
She thereby transmitted not the title of William Tomlinson, 
but her own title. It matters not that she derived title from 
Tomlinson, nor does it matter how she derived it, whether 
by deed or by inheritance. Before her conveyance to Smith 
the title had become vested in her. It was only her title that 
could then be transmitted, and this makes her case to differ 
from those cited and considered. If instead of a conveyance 
from her to Smith, the sheriff had on that day, by competent 
authority, sold the same land as hers, and Smith had become 
the purchaser, could he now claim against Wilcher (the 
grantee of Tomlinson) the benefit of the Act of 1837? 
Clearly not, by authority of Ellis vs. The Lessee of Smith, 
because that would extend no farther than to a competition 
between the sheriff’s deed transmitting the title of Rhoda 
Gilbert, and a prior deed of Rhoda Gilbert herself, convey- 
ing the same land. And for the same reason Rhoda Gilbert’s 
deed, competing with a prior deed of William Tomlinson, 
unrecorded, is without the authority of that case. The only 
effect of the charge given, and the refusal to charge as request- 
ed, was to take the case out of the operation of the Act of 
1837, and for the reasons given, we think there was no error 
in this. 


Let the judgment be affirmed. 
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RicHARD RAINES, plaintiff in error, vs, THE STATE OF 
GrEoRGIA, defendant in error. 


1. In case of a capital conviction, where, upon a review of the whole 
testimony, the Court is not satisfied with the verdict of the jury, on 
account of the incompleteness of the proof, there being evidence 
omitted which it was in the power of the State to produce, and more 
especially where the presiding Judge failed to charge upon a point of 
law insisted upon in argument by defendant’s counsel, and upon which 
a charge was requested, a new trial will be granted. 


Murder, in Washington Superior Court. Tried before 
Judge Iverson L. Harris, at March Term, 1863. 


This was an indictment charging the defendant, Richard 
Raines, with the murder of his wife, Emily S. Raines, on the 
27th of June, 1861, by mixing strychnine with whisky, and 
administering it to her, whereof she died in a short time 
thereafter. The indictment was found true by the grand 
jury at September Term, 1861, and the defendant was put 
on trial at March Term, 1863. 

The material facts and circumstances of the case as devel- 
oped by the testimony on the trial, are as follows, to-wit : 

On the morning of the 27th of June, 1861, the defendant 
gave to each of his children a drink of spirituous liquor; he 
also prepared a drink for his wife, and sent it to her by one 
of his little daughters; Mrs. Raines drank a portion of it, 
and immediately asked her little son, who was standing by, 
if what he drank was bitter; being answered by the little 
boy in the negative, she remarked that what she drank was 
bitter; a daughter of the defendant, who was fifteen years of 
age at the time of the trial, testified that the defendant poured 
the drinks of the children from one bottle, and the drink of 
Mrs. Raines from another and a different bottle; after drink- 
ing the liquor the family sat down to breakfast, and Mrs. 
Raines ate some biscuit and butter, and drank some coffee ; 
before she arose from the breakfast table she complained of 
a burning in her stomach, and shortly afterwards was attacked 
with spasms; a neighbor woman, near by, was sent for, and 
when she arrived, Mrs. Raines was insensible; the defendant 
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had bled her in the arm, and was holding it to stop the 
blood when the neighbor lady arrived. 

Mrs. Raines was pregnant at the time, and was within about 
one month of the time of delivery ; she seemed like a woman 
in labor; her head was drawn back, she gritted her teeth, 
her limbs jerked and she had three pains, struggles, or spasms, 
and died; her eyes were turned back, her lips turned purple and * 
her face was palid; a few days before Mrs. Raines’ death a 
physician had visited the house and left some tartar-emetic 
for some dogs, this was given by Mrs. Raines to several of 
the dogs, and one of them died; a Coroner’s inquest was 
held over the body of deceased the day after she died, and at 
the house of defendant; the stomach was taken from the 
body and placed in a pan, and the defendant sat, or stood by, 
and witnessed the post mortem examination; the pan with 
its contents was left in the house on a table, and the physi- 
cians went out into the yard where the inquest was being 
held; in a short time it was suggested by one of the physi- 
cians that as no directions had been given as to the pan with 
the stomach in it, it had better be looked after, but when they 
went back into the house to look for it, the pan was gone; 
the stomach was afterwards found buried in a field some hun- 
dred and fifty yards from the house, but the testimony did 
not disclose by what agency it was taken from the house and 
buried in the field; it was disinterred and placed in an 
earthen jar, and kept by one of the physicians; the contents 
of the stomach were afterwards carried by Dr. James R. 
Smith to the city of Augusta, who with Dr. Louis D. Ford 
and Son, subjected it to chemical examination and analysis. 
The physicians were of opinion that Mrs. Raines most proba- 
bly came to her death from poisoning by strychnia, but their 
minds were not clear on that point, the testimony, as well as 
their examination of the stomach and its contents, not being 
of such a character as to relieve them of doubt; the tests 
applied were unsatisfactory to the physicians. Dr. Smith 
testified that the color tests did not fully satisfy his mind of 
the presence of strychnia in the stomach; two of the experi- 


ments exhibited the peculiar colors which are said by scienti- 
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fic works to prove the presence of strychnia, the other expe- 
riments were unsatisfactory not proving to his mind the 
existence of the poison, nor producing the effects to be ex- 
pected from them. Dr. Louis D. Ford testified, that the 
chemical experiments carried no further than the color tests, 
were not satisfactory ; only one of the tests with sulphuric 
acid, and bichromate of potassa, and a part of one of the 
preparations, produced the highly characteristic color induced 
by strychnia ; those are not the only tests known to science 
by which strychnine might be detected ; there are other tests 
which if applied might yield more satisfactory results, even 
to the reproduction of strychnine in a chrystalized state, but 
such tests were not applied; strychnine may be reproduced 
in the hands of an expert manipulator in a very small quan- 
tity; he made other experiments from preparations obtained 
from the stomach, upon frogs, and all the experiments taken 
together induced witness to the opinion that there was proba- 
bly strychnia in the substance examined, but a neglect to 
carry the chemical examination further, to the reproduction 
of strychnia, prevented the witness from having the opinion 
that there was positively strychnia in the stomach; he did 
not think there was any other poison except strychnia in the 
stomach, nor did the experiments lead him to suspect the 


‘ presence of any other; he did not wish to be understood as 


saying, that if he had carried the experiments furthery he 
would have found strychnia in the stomach, for that was en- 
tirely beyond his knowledge; it was also proved by defend- 
ant’s daughter hereinbefore alluded to, that the defendant 
and his wife had been living disagreeably for some time be- 
fore the death of deceased, and that defendant once threw a 
smoothing iron at deceased and twice threatened her life. 

Pending the examination of Dr. Smith, the following 
question was propounded to him by the State’s Attorney: 
“Did Mrs. Raines die a natural death, or did she die from 
the effects of poison, judging from your post mortem exami- 
nation, and your analysis of the stomach and its contents, and 
from the testimony of the witnesses as heard by you in this 
case ; your opinion as a medical man is asked.” 
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Said question was objected to by prisoner’s counsel, when 
the Court intimated to the Attorney General to change his 
question to the following form: ‘Whether, from the testi- 
mony in the case and his (your) examination as a medical 
man, of the stomach and its contents, what is your opinion 
as an expert as to the cause of the death of Mrs. Raines, 
whether it was the result of natural cause, or of poison.” 

Prisoner’s counsel excepted tothe interference by the Court 
with the conduct of the case, and in suggesting a new form 
of question to the Attorney General, and this interference was 
assigned as error. 

Defendant’s counsel also objected to the question itself, 
when said question was withdrawn temporarily. Dr. Smith 
having been withdrawn, was recalled by the State, and the 
same question, that is, the question framed by the Court, upon 
his recall was repropounded to him, and objected to by pris- 
oner’s counsel; the Court refused to admit said question to 
be put to the witness, but wrote out the following form for 
the use of the Attorney General: “ From the symptoms 
described by the witnesses in this case, and which you have 
heard testified to, in connexion with the analysis of the 
stomach of Mrs. Raines and its contents, upon the post mortem 
examination thereof, as a medical expert, what is your opin- 
ion as to whether her death was produced by natural causes 
or by poison?” 

Counsel for the prisoner objected to the Court’s interfer- 
ence again with the State’s Attorney in framing said question 
for him, and objected to the question itself, which objection 
the Court overruled, and this ruling is assigned as error. 

Counsel for prisoner also insists that the first interference 
of the Court was injurious to the prisoner in this, that before 
counsel had time to object to the question, the witness an- 
swered, “I have not a shadow of a doubt on my mind that 
she died from strychnine.” Which answer the witness said 
he made without understanding the question, and which the 
Court rejected and would not suffer to be considered as evi- 
dence, had its effect. probably upon the minds of the jury. 

During the examination of Dr. Ford, the Attorney General 
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sought to prove by him, that if strychnine did not exist in 
the stomach of Mrs. Raines, some other deadly poison did, 
without showing what that other poison was, and the Court 
decided that the question might be put, and stating as a part 
of his decision of the point made, in the hearing of the jury, 
that it was competent to prove that poison existed without 
showing what that poison was, although Dr. Ford, the only 
witness on that point, swore that he did not think there was 
any other kind of poison in the stomach; which remark of 
the Court and the ruling was excepted to by counsel for 
prisoner, and was assigned as error. 

The testimony and argument having closed, the presiding 
Judge, pursuant to the written request of counsel for defend- 
ant, charged the jury as follows, to-wit : 

You must be satisfied from the testimony, and beyond a 
reasonable doubt, that the death was caused by poisons ad- 
ministered by the prisoner. The testimony of experts, as 
for instance in this case, as to symptoms, indications of poison 
after analysis of the contents of the stomach, are to be taken 
as testimony upon the points, and greatly to be regarded as 
testimony upon the points. If the jury should believe that 
the facts proven should be true, and yet the deceased might 
have died from ordinary diseases, then the jury should acquit 
the prisoner. If the jury should believe that the deceased 
died of poison, still they must be satisfied that the poison 
was, knowingly and with malice, administered by the prisoner, 
with the intention to take the life of the deceased. 

The law presumes every man to be innocent until he is 
found to be guilty. Hence, if the acts and conduct of the 
prisoner, indicative of innocence, are as strong as his acts and 
conduct which lead to a suspicion of guilt, and, when weighed 
in the scale, are equal in weight, such legal presumption of 
innocence must turn the scale in favor of the defendant. 

The domestic relations of husband and wife, parent and 
child, ete., raise strong presumption against the murder of a 
wife by her husband. These presumptions are strong in pro- 
portion to the nearness and tenderness of that relation. The 
defendant is entitled to the benefit of these presumptions, and 
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they are rendered still stronger in this case if the-jury believe 
from the evidence that Mrs. Raines was eight months gone 
in pregnancy, as, in that event, he would be under the influ- 
ence of parental affection for his unborn child, in addition to 
that of a husband for his wife. If, from all the evidence, the - 
jury should come to the conclusion that the defendant is only 
probably guilty, then, in the opinion of the Court, they should 
find the prisoner not guilty. 

After twelve hours’ deliberation, the jury returned a ver- 
dict of guilty against the prisoner. 

Counsel for the defendant moved for a new trial of the 
case, on the following grounds : 

ist. Because the verdict is contrary to law and the charge 
of the Court. 

2d. Because the verdict is contrary to the evidence. 

3d. Because the verdict is not supported by the evidence, 

4th. Because the verdict is strongly and decidedly against 
the weight of the evidence. 

5th. Because the Court omitted to charge the following 
proposition, which, though not embodied in the written re- 
quest, was urged and insisted on by counsel for defendant in 
their argument to the jury, to-wit: 

“That Dr. Ford having sworn in substance that other and 
conclusive tests of the presence of strychnia were in his power 
to have applied, and were not applied, the omission of the 
State to produce that best evidence is a circumstance most 
strongly to be weighed by the jury in favor of the innocence 
of the accused.” 

6th. Because the Court erred in interfering with and sug- 
gesting to the State’s Attorney forms of questions proper to be 
propounded to the witnesses, and in allowing the questions to 
be asked after objection. 

The new trial was refused by the Court, and that decision 
is the error alleged. 


E. H. Porte and H. V. Jounson, for defendant in error. 


W. W. Montcomery, Attorney General, contra. 
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By the Court.—Lumpx1y, C. J., delivering the opinion. 


The enormity of the offence charged in the indictment 
should induce great. caution lest our feelings should get the 
better of our judgment. And in a case like this, unless all 
the testimony within the power of the State to produce is 
forthcoming, the result must needs be unsatisfactory. 

I will advert briefly to a few instances, or what may justly 
be considered omissions, in the evidence which might have 
been supplied. And the failure to do so, without imputing 
any design on the part of the State—for I take pleasure in 
saying that the character of the Attorney General for official 
rectitude places him far above any such imputation—still the 
proof is left incomplete, and the finding of the jury cannot be 
otherwise than unsatisfactory. 

Was it customary with the prisoner to serve his family 
with a morning dram, or was this.a solitary instance? If 
the latter, it would serve to strengthen the probability of his 
guilt. Were the children as well as the wife generally in- 
cluded in the treat? If not, the fact that they were on this 
occasion would suggest that it was intended as a blind to lull 
suspicion. 

Again, Louisa Raines, the daughter, testifies that her 
mother and father had lived disagreeably together for some 
time before her mother’s death, and that he once threw a 
smoothing iron at her; now, Mrs. Elizabeth Moye swears 
that Raines and his wife were separated at one time ; but does 
not know how long before her death they came together 
again. From the testimony of Louisa it does not appear at 
what period this ill-feeling and ill-treatment were manifested. 
Was it before the separation? How long was it before the 
death? It would seem that on the morning of that sad 
occurrence no such feud existed or interfered with the family 
enjoyments, This same witness states that immediately after 
drinking the toddy, her mother asked her brother Thomas 
if what he drank was bitter? How important that the son 
should have corroborated this statement, as not only confirm- 
atory of the truth of the little girl’s evidence, but of the 

VoL, XXx1I—37, 
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mother’s declaration, made at the time, of the nature of the 
fluid she drank. It was disclosed in the discussion that 
Thomas was older than Louisa. ‘ 

We cannot shut our eyes to the fact, that without the 
daughter’s testimony the prosecution cannot be sustained; 
that she was only thirteen years old when this crime is alleged 
to have been committed ; that-she never saw her father from 
the death of her mother until confronted with him on the 
trial, and that during the long interval which intervened, 
she lived with her uncle, Richard Strange, making his house 
her home, and that between this maternal uncle and the pris- 
oner there was no friendly intercourse and no visiting for 
years before the death of Mrs. Raines, I do not allude to 
these circumstances in order to impugn the testimony of the 
child, but as suggestive of the importance of supporting her 
whenever it could be done. 

I approach now the medical view of the case. And what 
is the substance and strength of the opinions of the highly 
intelligent and respectable physicians who were examined on 
the trial? “ That there was probably strychnia in the con- 
tents of the stomach,” and that “a neglect to carry the 
chemical examination further to the reproduction of strych- 
nia in the chrystalized state, prevents the witnesses from 
having the opinion that there was positively strychnia in the 
stomach,” “and why these tests were not adopted they hardly 
know.” And this is the whole case. Was I not warranted 
in assuming that without the evidence of the daughter the 
prosecution must have failed? For it will not be contended 
that a strong probability of guilt will satisfy the demands of 
the law. There must be certainty, beyond a reasonable doubt. 
And we cannot but fear that injury may have resulted to the 
prisoner in consequence of the omission of the Court to 
charge the jury as to the effect of the neglect of the State, 
to apply other and conclusive tests to detect the existence of 
strychnia in the stomach of the deceased; not that we would, 
hold that in all cases this is necessary. True, the discovery 
of poison by means of the chemical tests affords undoubtedly 
the clearest and most satisfactory evidence that can be ob- 
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tained, and therefore, should always be resorted to when prac- 
ticable. "Some, indeed, have gone so far as to insist that no case 
of poisdning should be considered as proyen unless the poison 
had been discovered by these tests. Such is not our position, 
nor do we indorse the principle contained in the verbal request 
to charge during the progress of the argument, to-wit, that the 
omissions of the State to produce this evidence is a circum- 
stance to be most strongly weighed by the jury in favor of the 
innocence of the prisoner. But what we contend for is this: 
that when itis entirely in the-power of the State, which has 
control of the whole subject, to apply these conclusive tests, 
the importance of which is known to the medical examiners, 
and it is not done, and no reason is assigned for the neglect, 
while other tests, which are less satisfactory, are applied, we 
hold that this is a circumstance whieh may be legitimately 
used by counsel before the jury, as calculated to raise a doubt, 
to the benefit of which the accused is entitled ; a proposi- 
tion which is not denied by the Attorney General, but which, 
owing to the controversy which sprung up upon this and 
kindred points, was overlooked by the jury, but which his 
Honor would have done well to have put fairly and fully to 
the jury in his concluding charge. 

Upon the whole, when we learn from the bill of excep- 
tions that owing to the excitement upon the public mind, 
more than one hundred jurors who were impanelled were 
disqualified from serving, owing to bias and prejudice, or the 
formation and expression of opinion as to the guilt of the 
accused, we are inclined to think that a calm and dispassion- 
ate administration of criminal justice requires that this case 
be sent back for a re-hearing. True, a new trial will cause 
some delay. But what is this compared with the capital con- 
viction of an innocent man? and the re-investigation will 
either lead to the acquittal of the defendant, or satisfy the 
most sceptical that he suffers justly the extreme penalty of 
the law. 

I have carefully abstained from expressing any opinion 
upon what may be called the moral evidence in this case, such 
as the conduct of the prisoner during the illness of his wife, 
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and the post mortem examination. These belong more prop- 
erly to the jury. But two cases have occurred within my 
own knowledge, which, I must confess, have weighed ‘heavily 
on my mind during this investigation. I knew a young man 
who married the wife of his choice, and never were nuptials 
more blessed. He rose one morning, and was in the act of 
dressing, conversing in the meantime gaily with his young — 
bride; observing that she had ceased to reply to him, he 
looked round to her, still in bed, and to his dismay found her 
speechless and writhing in convulsions. She expired in a 
few moments. She had enjoyed uninterrupted health, and 
was eight months gone in pregnancy. The other case was 
that of Mrs. J., the mother of four children, and again in 
the family way. She was the pride of her own sex and the 
admiration of ours, A more perfect specimen of womanhood 
it has rarely been my privilege to look upon. After dining 
with her husband, he took a stroll to the post office, but was 
arrested by a message before he reached there, “that his wife 
was dying of convulsions.” She lingered a few hours, and 
expired in great agony. As gun-shot wounds set at defiance 
all the laws of projectility, how frequently is medical skill, 
as well as medical opinion, baffled by similar occurrences, 
But I forbear. 
Let the judgment be reversed. 





JAMES OLIVE, plaintiff in error, vs. ALEXANDER HERRING- 
TON, defendant in error. 


1, When there is no evidence in the record that the errors complained 
of were committed by the Court below than that they were stated in the 
rule nisi which was refused by the presiding Judge, this Court cannot 
entertain jurisdiction of the case. 


Suit on a promissory note, in Dougherty Superior Court. 
Tried before Judge ALLEN, at December Term 1860, and a 
motion for a new trial, decided by Judge R, H. Cuarx, at 
the June Term, 1863. 
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This was an action brought by James Olive against Alex- 
ander Herrington, to recover the amount of a promissory 
note dated the 5th of September, 1853, due the 1st of January, 
1854, given by defendant and payable to plaintiff, for $1,037. 

The defendant filed a plea, very inartistically drawn, and 


_ setting forth the following facts, to-wit: 


That defendant exchanged some lands which he owned in 
Decatur county for some lands (on which there was both a 
saw and grist-mill) which the plaintiff owned in the county 
of Worth; that the note was given as the difference in the 
value of the two places; that the mills constituted the chief 
inducement moving the defendant to the exchange; that the 
plaintiff represented the mill-dam as being slightly broken or 
parted, and that it could be easily mended; that plaintiff did 
agree to repair the dam and make it as good as it was before; 
that the plaintiff pretended to repair it, but did it in such a 
manner as that it broke again and rendered the mills worth- 
less; and that these false representations and the promise of 
plaintiff to repair the dam, were the inducements to defend- 
ant to make the exchange and give the note sued on. 

It appeared from the evidence adduced upon the trial of 
the case, that the defendant exchanged a tract of land in 
Decatur county for a tract of land in Worth county belong- 
ing to the plaintiff, on which there was a grist and saw-mill, 
and that the note sued on was given as the difference in value 
between the two tracts of land; that the plaintiff’s land and 
mills were estimated by the parties at $6,000; that there was 
a break in the dam which the plaintiff represented as trifling, 
and which could be easily repaired at small expense; that 
plaintiff agreed to repair it, and thus make it as good as it 
was before it was broken; that the plaintiff represented the 
saw-mill as being capable of cutting from one thousand to 
twelve hundred feet of lumber per day, and that the grist- 
mill would grind eighty bushels of corn per day. It further 
appeared that the plaintiff pretended to repair the dam ac- 
cording to his undertaking, but did it so unskillfully that it 
broke again, and washed away the foundation of the mill- 
house and so injured the site as that the house had to be re- 
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moved and located in another place before it would answer 
any good purpose as a mill. It was also proved that the 
plaintiff said after the trade, that he considered that he had 
made the land he received in Decatur county clear; that the 
stream on the land in Worth county was valuable, if the 
water on it could be stopped, but he knew it could not be 
done; that the dam had been broken several times, and he 
had patched it up so that he could grind, but that he knew 
if a head of water was stopped on it, the dam would “ burst 
all to shatters.” Plaintiff also said to another witness that 
the mill was mended but would not stay mended a week, but 
it was sold and he was going to Decatur, and that the mill 
was merely “patched up;” that it could not be made to stand, 
the foundation not being good. The average damage to the 
mills, in consequence of the break, as estimated by the wit- 
nesses, was from $1,000 to $2,000. 

There was a good deal of other testimony, but the material 
facts are embodied in the foregoing statement. 

Upon this testimony the jury found for the defendant. 

Counsel for plaintiff then moved for a new trial, and a rule 
nisi was granted on the following grounds, to-wit: 

1. Because the Court erred in allowing witnesses to prove 
the damage sustained by defendant, without a detailed esti- 
mate as well as a statement of items making up the damage, 
the witnesses not being millwrights. 

2. Because the Court erred in allowing some of the wit- 
nesses to give their opinion of 'the damages sustained by de- 
fendant, without giving the facts on which the opinions were 
founded, the witnesses not being millwrights. 

._ 8. Because the Court erred in charging the jury, at the 
request of defendant’s counsel, “that if they believe that 
Olive went to Herrington before the consummation of the 
trade and told Herrington the mill was broken, and at the 
same time agreed with Herrington to put the mill in as good 
condition as it was before it was broken, and Herrington was 
thereby induced to complete the contract, then it was Olive’s 
duty to do so; and if he failed to do it, he was not entitled 
to recover.” 
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4th. Because the Court erred in charging the jury at the 
request of defendant, “ that if Olive represented to Herring- 
ton that the mills would grind eighty bushels of corn per 
day, and saw one thousand feet of lumber per day, and that 
that was the inducement to the trade, then Herrington was 
entitled to the mills in accordance with that statement, and 
Olive was bound to deliver him such mills, and if he failed 
to do it, he was not entitled to recover.” 

5th. Because the Court erred in charging the jury as re- 
quested by defendant, “that if Olive stated to witnesses that 
he had agreed to mend the mill, and put it in as good condi- 
tion as before it was broken and that he had failed to do so, 
and had merely ‘patched it up,’ then this was evidence from 
which fraud might be established on the part of Olive in the 
original transaction.” 

6th. Because the Court erred in refusing to charge the 
jury as follows, at the request of counsel for plaintiff, to-wit: 
“that the condition of the mill when the contract was made, 
and the statements then made by the plaintiff were the mat- 
ters to be considered by the jury, and not what occurred 
afterwards when the writings were drawn up.” 

“Tn order to the defense of the defendant in this case on 
account of deceit and fraud, it must appear that any defects 
in the mill were known to Olive, and that his representations 
were made knowing them to be false at the time of the con- 
tract and not when the writings were drawn,” the Court 
refusing to charge the words, “and not when the writings 
were drawn.” 

7th. Because the jury found, contrary to the following 
charge of the Court, to-wit: “Fraud and deceit are not to 
be presumed but must be proved by the party alleging it, and 
to prove fraud and deceit the party charged with it must be 
proved to have known that’ his statements were false when 


they were made.” 


8th. Because the jury found contrary to law. 

9th. Because the jury found contrary to evidence. 

There were several other grounds taken in the motion for 
a new trial, but they. had reference to leading questions in in- 
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terrogatories, and the answer to cross-interrogatories, and the 
interrogatories were not sent up with the record. 

The presiding Judge refused the new trial and that deci- 
sion is the error complained of. 


L. P. D. Warren, for plaintiff in error. 
P. J. Srrozier, contra. 


By the Court.—Lumpxtn, C. J., delivering the opinion. 


The answers to the interrogatories are unaccompanied by 
the questions propounded to the witnesses; whether, therefore, 
the questions be leading or the answers defective, we are left 
wholly without the means of judging. 

There was a motion made for a new trial, and many of the 
grounds are for charges alleged to have been made for refu- 
sals to charge, and because the jury found contrary to the 
charges given, whereas it does not appear that any charge 
was given or refused bythe Court. True, the fact is assumed 
in the rule nisi, and sundry decisions said to be made by the 
Court are therein recited. But his Honor, the presiding 
Judge, refused to make the rule absolute, nor does he any 
where certify to this Court that the grounds taken in the rule 
nisi are true; he overruled the motion because there was 
abundant evidence to sustain the verdict. 

We do not sit here to discuss and decide abstract questions 
of law, but to investigate alleged errors committed by the 
Court below, and we must be assured upon the authority of 
the Court itself, what the errors complained of are, before we 
can be called upon to reverse them. Suppose we were to 
hold that upon some of the grounds taken in the rule nisi, 
there were fatal errors, which required the correction of this 
Court, his Honor might well reply, I have not certified to 
the Supreme Court that these errors, fatal in their opinion, 
were committed by me, our mouths would be closed. 

In the brief of testimony appended to the bill of excep- 
tions it did not appear that any objections were taken to the 
testimony as the trial progressed. This omission being dis- 
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covered, the plaintiff in error moved that the rule nisi be 
amended on the argument by stating that the testimony of 
which he complained was admitted against his objections. 
But it will be perceived that his motion to amend was con- 
fined entirely to this point, and did not extend to the equally 
fatal omission as to the charges. 

We are restricted then in this case entirely to the first and 
second grounds taken in the rule nisi, and upon a careful ex- 
amination of the evidence we hold that these grounds, vague 
and indefinite as they are, not specifying the names of the 
witnesses, are not well taken. To be more precise, it would 
be necessary to state the testimony of every witness, and show 
that it was not amenable to the complaint made against it. 
We shall be excused, I trust, from the tediousness of this 
detail. 

We affirm the judgment of the Circuit Court. 


/ 





JosePpH D, REYNOLDs, plaintiff in error, vs. Kinton DALE, 
defendant in error. 


1. The Deputy Sheriff takes from the defendant in a fi. fa. in his hands 
for collection, notes of third persons and receipts him for so much 
money in full of principal, interest and cost due on the execution: 
Held, to be no payment, and the principal sheriff is not liable to a rule 
on account of this act of the deputy. 


Rule against the Sheriff, in Terrell Superior Court. De- 
cided by Judge Joun T. CLARK, at the May Term, 1863. 


The question presented by the record in this case, depends 
upon the facts following, viz: A writ of fiert facias issued 
from a judgment rendered in Terrell Superior Court, in favor 
of Joseph D. Reynolds against Pierce L, Wilborn, maker, and 
Myron G. Weston, for one thousand dollars, principal, with 
interest and cost. This fi. fa. was placed in the handsof W. 
C. Thornton, the deputy of Dale, the principal sheriff, for 
collection. Five hundred dollars of the amount due on the 
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ji. fa., was paid by one of the defendants, to the attorney of 
the plaintiff. The entire balance due on the fi. fa. was paid 
by: Wilborn to Thornton, the deputy sheriff, in promissory 
notes on the other persons, all of which were good, and which 
the said Thornton afterwards said had answered his purpose, 
Thornton gave to the defendant a receipt acknowledging pay- 
ment in full of the principal, interest and costs due on the fi, 
fa. Upon these facts a rule was taken against Kinion Dale, 
the sheriff, calling on him to show cause why he should not 
pay over to plaintiff or his attorney the sum due on the fi. fa, 
At the hearing, the presiding Judge discharged the rule, and 
that decision is the error complained of. 


Srrozier & SmitTH, for plaintiff in error. 
Vason & Davis, contra. 
By the Court.—Lyon, J., delivering the opinion. 


The rule absolute was properly refused by the Court below. 
Dale, the sheriff, was responsible only for such acts or omis- 
sions of duty of his agent, Thornton, the deputy, as were 
done in the ordinary course of the duties and business of the 
office. The rule absolute was demanded against the principal, 
not for a failure to collect the money due on this fi. fa. by 
the deputy, but as for money collected ; in other words, upon 
the receipt given by him to the principal defendant in the fi. 
ja. If this transaction was good as a payment in law, then 
the sheriff would be liable to the rule, otherwise, not. A 
payment, to an agent, to be good as a payment, must be made 
in money; if made in notes of third persons, it is not good. 
Ch. on Con., 643, 9th Am. Ed.; 2 Parsons on Con. 126, 7; 
Ward vs. Evans, 2 Lord Ray., 928; S. C. Salt., 442, and 
cases there cited. 

If the creditor authorizes, adopts or acquiesces in the trans- 
action, the payment will be good. But that would not help 
the plaintiff in this proceeding unless the sheriff was himself 
a party to it. Ifthe plaintiff authorized Thornton to make 
such a settlement, he must look to Thornton for the money, 
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V of and not to the sheriff; for such transaction not being within 
paid the sphere of his duties as deputy sheriff, cannot bind the 
sory principal, only himself; and if he was authorized by the 
Lich plaintiff, or his act was adopted by him, that would make the 
ose, deputy the agent of the creditor ; but his act thus outrides the 
ay~ duties of his office, and cannot bind the sheriff, unless, as I 
e J. have shown, he was a party. We will add, for such is our 
ale, opinion, that the moving of this rule is not an acquiescing in 
not this transaction. We will also add that it follows from our 
fa. ruling that the execution is not satisfied unless payment was 
ind authorized by the plaintiff. 

Let the judgment be affirmed. 

JENKINS, J., dissenting. 
V. James L, Mrs and James D. BurpeEtt, sub-enrolling offi- 


S- cers, plaintiffs in error, vs. JoHN K. WIMBERLY, defendant 
re in error. 


le 

I, 1, Judges and other magistrates of any one of the Confederate States of 
y America, having authority by the laws of that State to issue the writ of 
. habeas corpus, and to adjudicate the case made by the petition and 
‘ answer, have jurisdiction in such cases arising under the Enrolling Acts 
be of the Confederate Congress. 

1 . 

L Habeas Corpus, decided by Judge Hoox. ati 

2 


The statement of the case appears in the opinion of the « 
: Court. ; 


GrorGeE T. Barnes, for the plaintiffs in error. 


Joun C. SNEAD, for the defendant in error. 
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By the Court.—JENKIns, J., delivering the opinion. 


The defendant in error, Jno. K. Wimberly, applied to hig 
Honor, Jas. S. Hook, Judge of the Middle District, alleging 
that he was illegally restrained of his liberty by J. L. Mims 
and J. D. Burdett, enrolling officers of the Confederate States, 
who had enrolled him for military service, and ordered him 
to repair toa camp of instruction. That in truth and in faet, 
the applicant was, by the terms of the Enrolling Acts, whence 
they derive their authority, exempt from military duty, 
Wherefore he prayed the Judge to issue the writ of habeas 
corpus against the said Mims and Burdett, and upon its re- 
turn to inquire into the legality of his imprisonment, ete, 
The writ was issued ; the defendants appeared, admitted ser- 
vice, and answered that the petitioner was subject to enroll- 
ment for military service, under the Acts of Congress. And 
further, they pleaded, that being so liable, and having been 
enrolled, under said Acts, “ the case is within the limits of the 
sovereignty assigned by the Constitution to the Confederate 
States, and a habeas corpus issued by a State Judge or Court 
has no authority within said limits. Wherefore, they submit 
that this Court, being, for these reasons, without jurisdiction, 
this application for discharge should be dismissed.” The case 
was submitted solely upon the plea to the jurisdiction. His 
Honor Judge Hook overruled the plea, and defendants ‘ex- 
cepted. The sole question before us, then, is that of juris- 
diction. 

Counsel for plaintiffs in error has presented a series of pro- 
positions, arranged in logical sequence, from which he deduces 
. the conclusion that the Courts of Georgia have no jurisdic- 
tion in the case: 

First, he maintains that “the Confederate Government is 
sovereign, within the sphere of its delegated powers.” 

The term sovereign has a very exact significance, but is often 
loosely applied. Politically speaking, it is, in strictness, ap- 
plicable only to ultimate authority, residing either in an indi- 
vidual or in a body of individuals. In some forms of govern- 
ment, it may be difficult to determine where it resides, Under 
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our complex system, in which sundry republics are found, 
governing separately and also in confederation, great care 
should be taken to avoid confusion of ideas on this subject. 
A descriptive term, erroneously applied to rightful authority, 
may, in time, lead to mistaken ideas of its true nature and 
extent. These may induce abuses of power; these, again, 
political controversies, party divisions, possibly overthrow of 
salutary institutions. 

A striking example of this may be seen in the first words 
of a document no less solemn and imposing than the Consti- 
tution of the United States; and the error will be found 
exerting a pernicious influence upon so august a tribunal as 
the Supreme Court of the United States, even whilst Marshall, 
in the full vigor of his grand intellect, presided over its delib- 
erations. The preamble of the Constitution recites, that “the 
people of the United States, in order to form, ete., do ordain 
and establish this Constitution.” Here is the first error, pro- 
lific of confused ideas of our political system. Thirty years 
later, in the case of Martin vs. Hunter’s Lessees, (1 Wheaton’s 
§. C. Reports, 304,) Mr. Justice Story, delivering the opinion 
of the Court, says: “The Constitution of the United States 
was ordained and established, not by the States, in their sov- 
ereign capacities, but emphatically, as the preamble of the Con- 
stitution declares, by the people of the United States.” Beyond 
all cavil, the establishment of a Constitution, the fundamental 
law, is a high exercise of popular sovereignty. The idea, 
then, expressed in the preamble, and urged by Mr. Justice 
Story, as clearly indicating the character of the Government, 
is that the people of the United States, as an aggregate, sov- 
ereign community, or body-politic, ordained and established 
the Constitution. This assertion is against the truth of his- 
tory, and is refuted by the Constitution itself. 

What are the historical facts? The people inhabiting the 
States, afterwards united under that Constitution, were but 
once in general convention, for the purpose of establishing it. 
The members composing that convention were appointed by 
the Legislatures of, and represented, the several States; they 
voted, on all questions eoming before the convention, by 
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States, each State having one vote; and in registering the yeas 
and nays in their journal, they caused the names of the States, 
and not of the individuals representing them, to be entered, 
When the instrument was completed and engrossed for signa. 
ture, they say, in the attesting clause, “Done in Convention 
by the unanimous consent of the States present.” But, fur. 
ther, when this was done, and the signatures attached, did 
the instrument framed by them stand upon their attestation 
and signatures as the Constitution of the United States? By 
no means. The whole proceeding, thus far, was only con- 
sultative; all this machinery was employed to concentrate 
opinion,' and thereby prepare a project likely to command 
acceptance. The joint production of so many great intellects 
was simply a draft to be submitted, for ratification or rejec- 
tion, to their principals. Whilst, therefore, it is both inter- 
esting and instructive to remark, that in the review of this 
preliminary proceeding, we find ourselves, at every step, 
treading in the foot-prints of State sovereignty, the most se- 
vere test, the clearest demonstration, is to be found in the 
ratification, which alone gave efficacy to the instrument. If, 
as averred in the preamble, that act was to be performed by 
“the people of the United States,” as an integral community, 
it should have been done in one of two ways: either by a di- 
rect vote of the whole people, (the majority controlling,) or 
by a convention, of delegates elected by them. So it is in 
the adoption of State Constitutions. Not so, however, in this 
case. The draft, having been made public, was submitted to 
the separate action of the people of each State, in convention. 
Eleven States, each for itself, ratified it; and they formed the 
Union, speedily organizing a Congress, and electing a Presi- 
dent and Vice President. The remaining two deferred rati- 
fication, and were recognized as out of the Union. In the 
first session of Congress under the Constitution, these two 
were treated as foreign States, though the door was still left 
open, and inducements presented, for their subsequent acces- 
sion tothe Union. Though somewhat tardily, they did accede 
to it, before the end of the second session of that Congress. 
But where was the asserted sovereignty of the people of the 
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United States, whilst these two stood sullenly aloof? What 
sovereignty, but its own, eventually brought each in, at a 
different time? Iask, then, tried by the touchstone of history, 
how much of truth is there in Mr. Justice Story’s proposition ? 

But the last article of the Constitution, which looks to ac- 
tion, refutes the preamble, which is simple recital. It is.in 
these words: “The ratification of the conventions of nine 
States shall be sufficient for the establishment of this Consti- 
tution, between the States so ratifying the same.” 

Thus we see first, that the. question of ratification or re- 
jection was never intended to be submitted to the conjoint 
action, direct or indirect, of the whole people of the United 
States, but to the separate action of the peoples of the seve- 
ral States ; secondly, that there could be no ratification what- 
ever, unless nine of the States, separately acting, consented 
thereto ; thirdly, that their consent ratified it only as between 
themselves. Had every voter in each State, except Rhode 
Island, given his suffrage for ratification, a bare majority for 
rejection, in that feeble State, would have left her foreign to 
the rest. And this is the concluding, the creative clause of 
that Constitution, which opens with the solecism “ we the 
people of the United States.” The deplorable consequences 
of this inexplicable error, may be traced not alone in the 
judicial records, but also in the legislative and executive 
journals of that ill-fated Union, and who shall say how far 
they contributed to its disruption? I am fully sensible of 
the boldness of this criticism, and could have been prompted 
to it, only by a clear perception of truth violated, and error 
working mischief. 

Happily for us, the Convention that framed the Confede- 
rate Constitution, blind, neither to the mistake, nor its conse- 
quences, were careful to exclude the conclusion of Judge Story. 
Presenting as a draft, the same Constitution, slightly modi- 
fied, to be adopted or rejected, by a proceeding identical in its 
details with that observed in the other case, they have con- 
formed the preamble to the truth ofhistory. The recital there- 
in is, “ we the people of the Confederate States, each State act- 
ing in its sovereign and independent character, do ordain,” ete.” 
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It is not only true, that the Constitution was ordained by the 
people of the States, in their separate sovereign characters, but 
being fully established, it works no transfer of sovereignty, 
Our theory (as I understand it) is, that sovereignty resides in 
the people; yet not. in the people of the Confederate States 
as a single body-politic. There is, in truth, no such concrete 
political community, though, in common parlance, we may 
find the phrase “people of the Confederate States,” conveni- 
ent. In amendments of the Constitution, and in the appoint- 
ments of Confederate Executives, Legislators and Judges, 
the agency of the States, as separate, original sources of 
power may be traced. There are as many sovereignties as 
there are States in the Confederacy, and no more. Our 
recent history furnishes a clear illustration of the proposition, 
But thrée years since the States composing the Confederacy, 
bore the same relation to the United States government that 
they now bear to that of the Confederate States. By sepa- 
rate action at different times they withdrew from that con- 
nection. Let us consider the process by which each State 
accomplished this result, and the political status of each, on 
the instant that her withdrawal was complete. We instance 
Georgia. In her secession from the Federal Union, we note, 
first, that the consent thereto, neither of the Federal govern- 
ment proper, nor of the whole people inhabiting the United 
States, was obtained or asked ; secondly, that the consent of 
the same people, as constituting separate political communi- 
ties, or States, (other than the people of Georgia) was neither 
obtained nor asked ; thirdly, that her secession was not the 
act of her own instituted government, embracing legislative, 
executive and judicial departments, nor of any one or two of 
these. It was ordained by her people, in Convention assem- 
bled, acting in a capacity, higher than, and superior to any 
government, State or Federal, theretofore created, or adopted 
by them. This done, they stood alone, disconnected from all 
other peoples. Then again, by like action, they ‘acceded to 
the Confederate States. Meanwhile, their own State govern- 
ment suffered neither overthrow nor suspension from the pro- 
gress and consummation of these great political movements, 
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for the reason, that its functions, they have not withdrawn. 
This action we hold strictly conformable to the political 
theory adopted by our forefathers and transmitted to us. 

Hence we deduce the inferences, first, that so soon as the 
people of Georgia were disenthralled of British dominion, 
they became invested with sovereignty, in which no other 
people participated—in virtue of which, they might, in their 
discretion, for their benefit, delegate certain political powers, 
of greater or less extent, to one or more governmental agen- 
cies, and resume them at pleasure; secondly, that under our 
system, political power and sovereignty are not convertible 
terms; the State and Confederate governments severally ex- 
ercising portions of the former, whilst the latter abides un- 
impaired in the people of each State. | 

Nevertheless, we maintain that the Confederate govern- 
ment, within the range of its delegated powers, is entitled to 
implicit obedience. This duty is imposed upon individuals, 
by the sovereignty of the State to which they belong, and its 
extent is defined by the compact of all the States, known as 
the Constitution of the Confederate States of America. These 
fundamental and well recognised principles should be kept 
steadily in view, because in this case is involved the inquiry, 
to what extent the sovereignty of Georgia has yielded the 
prerogative of protecting the personal liberty of her citizens. 

To the second proposition of the counsel, viz: “that the 
passage of the Conscript Act by the Confederate Congress, 
was an exercise of one of its delegated powers,” we yield our 
unqualified assent now, as in the case of Jeffers vs. Fair. 

We dissent from his third, which is in these words, “no 
other power can therefore, through its judiciary, interpret 
that Act. It would be an infringement of its sovereignty.” 

Sir William Blackstone (1 Commentaries, 49) is referred 
to in support of this proposition: “ By the sovereign power 
(says the author) is meant the making of laws; for wherever 
that power resides, all others must conform to and be directed 
by it, whatever appearance the outward form and administra- 
tion the government may put on.” It is manifest that this 
principle is inapplicable to our system. The Confederate 

VoL. XxxmI—38, 
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Congress can enact no law without express grant, or necessary 
implication of power, in its Constitution. Even the Legis. 
’ latures of the States are constitutionally restrained from doing 
many things. There must be power lodged somewhere to 
assert lack of authority in the former, and to enforce restraints 
upon the latter, and of this power (according to the Ameri- 
can theory) the judiciary is the depository. It is not true, 
therefore, without qualification, that “all others must con- 
form to and be directed by” the law-making power. The 
literal application of the principle to the Confederate Goy- 
ernment would render its judiciary equally powerless with 
those of the States. Let this be conceded, and the Constitu- 
tion dwindles into nullity, whilst the power of Congress swells 
into omnipotence. We make no criticism upon authors who 
claim the attribute for the British Parliament, there are none 
who assert it for the Confederate Congress. Besides, the 
learned author is treating, in this connection, of systems in 
which all political powers are exercised by one government, 
and he insists that its laws must have a sanction. With us 
those powers are divided between two. The question in this 
case is not whether there be means of enforcing laws enacted 
by one of those governments within the range of its consti- 
tutional powers, but whether the other co-existing govern- 
ment may, in any conceivable case, inquire, through its 
judiciary, whether such a constitutional enactment is being 
rightfully, according to its intent and meaning, enforced upon 
one of its citizens in restraint of his personal liberty? Even 
in the absence of any affiliation or federative relation between 
governments, it cannot be true that the sovereignty of one is 
infringed whenever its statute law is judicially interpreted 
by the other. It often occurs that a right accruing in one 
State or nation comes to be adjudicated in another, and as it 
originated and matured under the laws of the former, its 
adjudication necessarily involves the interpretation of those 
laws. Regarding all subjects of legislation reserved by the 
States, Virginia and Georgia are as distinct and as independ- 
ent as if the Confederate Constitution did not exist, yet by 
reason of the emigration from one to the other our Courts 
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are often called upon to construe deeds, and other contracts 
and testaments made in Virginia, by the laws of that State, 
the application of which draws after it their interpretation. 
But so far from this being an infringement of her sovereignty 
or impairment of her authority, it is a direct recognition of 
both. ‘True, in such cases, if there be in the State, whose 
law is thus brought in question, a fixed judicial interpreta- 
tion of it, that is usually adopted in the foreign tribunal, but 
this being only a rule of interpretation does not affect the 
principle. If the position assumed be correct, the State Courts 
could take jurisdiction in no case, the determination of which 
depended upon the application of a law of Congress. The 
first paragraph, second section, third article, of the Constitu- 
tion, defines the extent of the judicial power of the Confed- 
erate States. There are sundry specifications, and among 
others this, ‘all cases arising under the laws of the Confed- 
erate States,” and such is the case before us. But it is not 
declared that this jurisdiction shall be exclusive. Under the 
corresponding paragraph of the Constitution of the United 
States (which differs from ours only in two particulars) the 
judicial power was extended to “controversies between citi- 
zens of different States,” but it was always held that in those 
cases the plaintiff might make his election between the State 
and Federal Courts of the State and district wherein the 
defendant resided. In Cohens vs. Virginia, 6th Wheaton, 
264, at page 396, Chief Justice Marshall remarks: ‘It has 
been generally held that the State Courts have concurrent 
jurisdiction with the Federal Courts, in cases to which the 
judicial power has been extended, unless the jurisdiction be 
rendered exclusive by the words of the third article.” In 
order then to divest the State Covrts of jurisdiction, in any 
class of cases previously exercised by them, it must appear 
that by the Constitution exclusive jurisdiction has been given 
to the Confederate Courts over that class. The simple exten- 
sion to it of their jurisdiction will not produce that result. 
It does not follow that this construction would lead to con- 
flict of jurisdiction or to simultaneous action of State and 
Confederate Courts upon the same subject matter between the 








596 SUPREME COURT OF GEORGIA, 


Mims and Burdett vs. Wimberly. 








same parties. The Superior and Inferior Courts of Georgia 
have concurrent jurisdiction, except in equity causes, crimi- 
nal causes, causes respecting the title to real estate, and divorce 
causes, yet no conflict arises. The plea of former recovery, or of 
t he pendency of a previous action, will always induce the Court 
in which the later suit may be instituted, to dismissit. “Inal] 
cases of concurrent jurisdiction, the Court which first has pos- 
session of the subject must decide it.” Smith vs. McIver, 
9th Wheaton, 532. So, whenever, by the return to a habeas 
corpus, issued by a State judge, if it be made to appear that 
the personal liberty of the promovant is restrained by the 
process of a Confederate Court having jurisdiction of the 
subject, it would be the duty of the former to dismiss the 
writ, and thus avoid a conflict. Such was the question aris- 
ing in Ableman vs. Booth, 21 Howard, 506; and although 
the language of Chief Justice Taney, on page 524, would 
seem to admit of extension to all cases of imprisonment by 
authority of the United States, it must be borne in mind that 
the question of imprisonment, by authority other than judi- 
cial, was not in that case. The distinction between the two 
classes of cases was not taken, and the opinion, in so far as 
it overleaps the case before the Court, is obiter dictum. Where 
the power of imprisonment is exercised by one claiming 
authority, other than judicial, under an Act of Congress, 
within the limits of a State, any magistrate of that State 
having authority to issue the writ of habeas corpus may 
inquire into its legality, and even military officers are not 
exempt from this jurisdiction, but owe obedience to the final 
judgment. 

Reference is made to the case of Ferguson, 9th Johnson, 
239. In that case the Supreme Court of New York declined 
to interpose and inquire into the legality of the detention of 
a citizen by the military authorities of the United States, but 
although Chief Justice Kent was strongly inclined (at that 
time) against the jurisdiction of the Court, his associates, 
Thompson, Van Ness, Spencer and Yates, expressly reserved 
the question of jurisdiction, and placed their refusal of the 
writ on the broad discretion viven the Court in term time. 
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But in the case of Stacey, (10th Johnson, 328,) the Commis- 
sioner having issued a habeas corpus against General Lewis, 
of the United States Army, requiring him to produce the 
body of Stacey, and show the cause of his confinement, and 
Lewis having made an evasive return, the same Court, con- 
stituted of the same persons, Chief Justice Kent delivering 
the opinion, assumed jurisdiction, and attached Lewis for 
contempt. 

In the first volume of his Commentaries, 400, 401, under 
the title “Concurrent jurisdiction of the State Governments,” 
Chief Justice Kent refers to these cases. Of the case of Fer- 
guson, he says, “It was much discussed whether the State 
Courts had concurrent jurisdiction, by habeas corpus, over 
the question of unlawful imprisonment, when the imprison- 
ment was by an officer of the United States, by color, or un- 
der pretext of the authority of the United States. The Su- 
preme Court did not decide the question, and the motion was 
denied on other grounds; but subsequently, in the matter of 
Stacey, the same Court exercised jurisdiction in a similar case, 
by allowing and enforcing the writ of habeas corpus. The 
question was t@erefore settled in favor of a concurrent juris- 
diction in that case, and there has been a similar decision 
and practice in the Courts of other States.” 

In the cases of the Commonwealth vs. Harrison (11th 


- Mass. 63) and Ibid vs. Cushing, (11th Mass. 67) both in- 


volving the detention of citizens, by the military authorities, 
and the question being as to the legality of their enlistment 
in the United States army, this jurisdiction was assumed by 
the Courts of Massachusetts, and no doubt seemed to be en- 
tertained that it was rightfully done. See also Comm’th vs. 
Holloway, 5th Benney 512. 

There is a provision in the Constitution of the Confederate 
States, which affords a conclusive answer to the proposition 
under consideration, viz: no other power can_ through its 
judiciary, interpret a law ot the Confederate Congress, con- 
stitutionally enacted. The third section of the sixth article 
is in these words, “ this Constitution and the laws of the 
Confederate States made in pursuance thereof, etc., shall be 
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the supreme law of the land, and the judges in every State 
shall be bound thereby, anything in the Constitution or laws 
of any State to the contrary notwithstanding.” They shall 
be thus bound, not as citizens, but as judges. Why bind 
them officially, by a provision of the Constitution, if they 
are not officially to take cognizance of those laws and apply 
them? And how apply them, without interpreting them? 
This obligation resting upon the Judges of the States, re- 
moves any well founded apprehension that they will unduly 
obstruct or hinder the Confederate government in the exer- 
cise of its proper functions. That Government must at all 
times employ ministerial agents in the execution of its laws, 
and not unfrequently citizens of the States are by them taken 
into custody, without antecedent adjudication, and conse- 
quently without the guidance of judicial process, as in cases 
of enrollment for military service. It should be no matter 
of surprise if they occasionally mistake their own powers, or 
the liabilities of the citizens, under the law they are empow- 
ered to execute. That the State of Georgia owes to her citi- 
zens protection against illegal restraint of their personal lib- 
erty, and that this protection is to be extende@ through her 
judiciary, in all cases wherein she has not transferred juris- 
diction from it to the Confederate judiciary, may not be 
doubted. 

We are unable to perceive that she has done so in cases of 
this character, and in conclusion, we borrow from Chiet Jus- 
tice Kent, in the case of Stacey, a clear and forcible state- 
ment of our duty in the premises. “This is a case which 
concerns the personal liberty of the citizens. * * * * 
It is the indispensable duty of this Court, and one to which 
every inferior consideration must be sacrificed, to act asa 
faithful guardian of the personal liberty of the citizen, and 
to give ready and effectual aid to the means provided by law 
for its security. One of the most valuable of these means is 
the writ of habeas corpus, which has been justly deemed the 
glory of the British law.” 

We, therefore, affirm the judgment of the Court below. 

Let the ‘judgment be affirmed. 





